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elcome to the updated Circuit Court Judges’ Benchbook for the Juvenile 

Division. We are pleased to provide you with this up-to-date resource that we 

hope will aid you in your legal research and decision-making.  

The new format of the Benchbook lends itself to both hardcopy and digital formats. To 

make the most of this Benchbook, we suggest that you utilize the embedded links to cases, 

court rules, and other resources. In order to access the case law, you will need to sign in to 

your Fastcase account using your Arkansas Bar Association log in. It is easy to do. You will 

need to repeat this process each session that you use the Benchbook. You may consider 

“bookmarking” these links for future reference. If you do not have access to Fastcase 

because you are not a member of the Arkansas Bar, find out more about becoming a 

member at https://www.arkbar.com/pages/Join_Renew_Membership_Online.aspx.  

 First, go to https://www.arkbar.com/ and click on “Fastcase.”  

 Then, sign in using your log in information.  

 Click “Fastcase” one more time, and you will be logged in.  

 You are now ready to use the links in the Benchbook.  

Without closing out your browser, open the Benchbook, which can be found at  

https://courts.arkansas.gov/administration/education/publications. 

When you click on a case, it should take you straight to Fastcase.  

 

Note: You will continue to be signed in to Fastcase as long as your browser remains 

open. If you close out of your browser, you will need to sign in to Fastcase again 

through the arkbar.com website.  

 

Please note that Fastcase has not yet updated the Arkansas Code with the changes from 

the 2013 legislative session, so there are not any hyperlinks to online statutes in the 

Benchbook. They will be added and the Benchbook republished as soon as they become 

available. To search for statutes online, you will need to use the General Assembly’s 

website.  

 First, go to http://www.lexisnexis.com/hottopics/arcode/Default.asp. 

 Then, type in the statute call numbers and press enter.  

(For example, “9-27-315” will take you to the statute for Emergency Orders.) 

As always, the staff at the Administrative Office of the Courts is here to help. If you have 

any questions, please contact:  

Connie Hickman Tanner 

(501) 410-1950 

Connie.Tanner@arkansas.gov. 

 

Thank you and enjoy! 

W 

https://www.arkbar.com/pages/Join_Renew_Membership_Online.aspx
https://www.arkbar.com/
https://courts.arkansas.gov/administration/education/publications
http://www.lexisnexis.com/hottopics/arcode/Default.asp
mailto:Connie.Tanner@arkansas.gov
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I. JUVENILE COURT PERSONNEL 

Juvenile Division Judges  

Shall be designated to hear juvenile cases pursuant to Supreme Court  Administrative 

Order Number 14.  Administrative Order Number 14. 

Shall designate no fewer than one (1) person in his or her judicial district as intake 

officer for the court.  Ark. Code Ann. § 9-27-308(a)(1). 

The intake officer shall be certified and must complete initial certification requirements 

within one (1) year of the officer’s employment and must maintain the certification 

during the terms of his or her employment.  Ark. Code Ann. § 16-13-328(c)(1). 

Shall designate no fewer than one (1) person in his or her judicial district as probation 

officer.  Ark. Code Ann. § 9-27-308(b)(1). 

The probation officer shall be certified and must complete initial certification 

requirements within one (1) year of the officer’s employment and must maintain the 

certification during the terms of his or her employment.  Ark. Code Ann. § 16-13-

327(c)(1).  

Shall immediately report to the child abuse hotline (1-800-482-5964) if he or she has 

reasonable cause to suspect that a child has been subjected to child maltreatment, has 

died as a result of child maltreatment, or has observed a child being subjected to 

conditions or circumstances that would reasonably result in child maltreatment.  Ark. 

Code Ann. § 12-18-402(a). 

Juvenile Intake Officers  

Shall receive and investigate complaints and charges that a juvenile is delinquent, 

dependent-neglected, or FINS. Ark. Code Ann. § 9-27-308(a)(2)(A)(i). 

Shall make appropriate referrals to other public or private agencies of the community if 

assistance is needed or desired.  Ark. Code Ann. § 9-27-308(a)(2)(A)(ii). 

Shall perform other functions assigned by code, rules, or court.  Ark. Code Ann. § 9-27-

308(a)(2)(A)(iii). 

Shall conduct preliminary investigation upon receiving notice that a juvenile has been 

taken into custody on allegation of delinquency.  Ark. Code Ann. § 9-27-324(a). 

Shall immediately notify the central intake (Hotline) at DHS when he or she has 

reasonable cause to suspect that a juvenile has been subjected to maltreatment as 

defined by Arkansas Code Annotated section 12-18-103(6).  Ark. Code Ann. § 9-27-

308(a)(3). 

https://courts.arkansas.gov/print/rules-and-administrative-orders/court-rules/order-14-administration-circuit-courts
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Shall advise juvenile and parent at all conferences of the following rights:  

(1) Juvenile’s right to counsel and the right to remain silent when questioned by the 

intake officer.   Ark. Code Ann. § 9-27-324(d)(2). 

(2) Juvenile’s and parent’s right to voluntarily participation in intake conference, 

and the right to refuse to participate at any time.  Ark. Code Ann. § 9-27-

324(d)(1).  

Shall be notified immediately to make a detention decision within twenty-four (24) 

hours from time juvenile was first taken into custody.  Ark. Code Ann. § 9-27-

313(d)(2)(A)(ii). 

Shall consult with prosecutor to determine if diversion of a delinquency case is in the 

best interests of the juvenile and the community and, with the consent of the juvenile 

and his or her parent, guardian, or custodian, may attempt to make a satisfactory 

diversion of a case.  Ark. Code Ann. § 9-27-323(a). 

The intake officer may: 

(1)   Interview the complainant, victim, or witnesses of the act and circumstances 

alleged in the complaint.  Ark. Code Ann. § 9-27-324(b)(1).   

 (2)   Review existing records of court, law enforcement agencies, and public  

  records of other agencies.   Ark. Code Ann. § 9-27-324(b)(2). 

(3)   Hold conferences with juvenile and parent, guardian, or custodian for the 

purpose of interviewing them and discussing the disposition of the complaint.  

Ark. Code Ann. § 9-27-324(b)(3). 

(4)   Make additional inquiries only with consent of the juvenile and his or her parent, 

guardian, or custodian.  Ark. Code Ann. § 9-27-324(c). 

The Attorney General issued an opinion that stated that there is no statutory 

authority for juvenile intake and probation officers to prevent and detect crime, or 

to enforce the criminal traffic or highway laws of the state.  Consequently, juvenile 

probation and intake officers do not fall within the statutory definition of law 

enforcement officers pursuant to Arkansas Code Annotated section 12-9-102; 

therefore, they are not authorized to carry firearms.  Furthermore, the Arkansas 

Law Enforcement Training Academy (ALETA) is neither obligated nor authorized 

to offer firearms training for juvenile intake and probation officers.  Op. Att’y 

Gen. No. 92-333 (December 1992).   

Juvenile Probation Officers  

Shall make appropriate investigations and reports by code, rules, or court order.  Ark. 

Code Ann. § 9-27-308(b)(2)(A). 

http://ag.arkansas.gov/opinions/docs/92-333.html
http://ag.arkansas.gov/opinions/docs/92-333.html
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Shall make and keep a complete history of each case before disposition and during the 

course of any probation imposed by the circuit court.  Ark. Code Ann. § 9-27-347(a). 

 Predisposition and probation reports: 

(1) Shall require an intelligent and thorough report of each juvenile before probation 

and during probation to show condition of juvenile and results of probation.   Ark. 

Code Ann. § 9-27-347(b)(1)-(2). 

 (2) Shall contain juvenile’s: 

(A) heredity, environment, condition, treatment, development, and results. 

Ark. Code Ann. § 9-27-347(b)(1). 

(B) age, sex, nativity, residence, education, mentality, habits, whether 

married or single, employment, and income as the condition of the juvenile 

during probation.  Ark. Code Ann. § 9-27-347(b)(2). 

(3) Shall never be disclosed except as required by law or directed by the court.  Ark. 

Code Ann. § 9-27-347(b)(3). 

Shall furnish to each person released on probation a written statement of the terms and 

conditions of probation, shall give the conditions of probation in writing to the juvenile, 

and shall explain these conditions to juvenile and parent(s) in the initial conference 

following the disposition hearing.  Ark. Code Ann. § 9-27-347(c); Ark. Code Ann. § 9-27-

339(a). 

Shall report to the juvenile court any violation or breach of the terms and conditions of 

probation and may report violation or breach to prosecutor.  Ark. Code Ann. § 9-27-

347(c); Ark. Code Ann. § 9-27-339(b). 

Shall aid and counsel juveniles and their families when required by court order.  Ark. 

Code Ann. § 9-27-308(b)(2)(B). 

Shall immediately report to the child abuse hotline (1-800-482-5964) when he or she has 

reasonable cause to suspect that a child has been subjected to child maltreatment, has 

died as a result of child maltreatment, or observes a child being subjected to conditions 

or circumstances that would reasonably result in child maltreatment.  Ark. Code Ann. § 

12-18-402(a); Ark. Code Ann. § 12-18-402 (b)(28). 

Perform other functions assigned by code, rules, or court. Ark. Code Ann. § 9-27-308(b).  

Shall give appropriate aid and assistance to court upon request by the judge.  Ark. Code 

Ann. § 9-27-308(b)(2)(D). 

The Attorney General issued an opinion that stated that there is no statutory 

authority for juvenile intake and probation officers to prevent and detect crime, or 
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to enforce the criminal traffic or highway laws of the state.  Consequently, juvenile 

probation and intake officers do not fall within the statutory definition of law 

enforcement officers pursuant to Arkansas Code Annotated section 12-9-102; 

therefore, they are not authorized to carry firearms.  Furthermore, the Arkansas 

Law Enforcement Training Academy (ALETA) is neither obligated nor authorized 

to offer firearms training for juvenile intake and probation officers.  Op. Att’y 

Gen. No. 92-333 (December 1992).   

Juvenile Officer Certification Standards   

A  juvenile intake and probation officer must:    

(1)     Be 21 years of age;    

(2)     Be a U.S. citizen;    

(3)  Have a B.A. in a related field or equivalent experience working with juveniles for 

at least one year;    

(4) Attend an AOC approved certification course within the first year of 

employment; 

(5) Obtain 12 hours of continuing education as authorized by the Circuit Court, 

Juvenile Division Judges each year after attending the initial certification 

course; and 

(6)  Submit to criminal background checks conducted by the county prior to 

employment.  Standards adopted by Juvenile Officers Standards Committee 

effective January 1, 1998.  

Dual Role Precluded  

A person shall not serve as both a probation officer and as an intake officer.  Ark. Code 

Ann. § 16-13-329.  

Personnel Contracts  

Intake and probation services may be provided by contract between county and 

community-based provider with approval of the judge or judges of the circuit designated 

to hear juvenile cases pursuant to Supreme Court Administrative Order Number 14.  

Ark. Code Ann. § 16-13-330.  

Persons providing juvenile intake and probation services by contract shall be certified in 

same manner as provided for certifying individual intake and probation officers.  Ark. 

Code Ann. § 16-13-330.  

http://ag.arkansas.gov/opinions/docs/92-333.html
http://ag.arkansas.gov/opinions/docs/92-333.html


5 

 

Probation and Intake Officers’ Salaries 

State Funding 

State shall pay a portion of the salary of full-time, certified probation and intake officer 

whose salary has been paid by the county or counties for one (1) year.  

 State shall pay the lesser of the following: 

 (1) $15,000 a year, or 

(2) one half (1/2) the officer’s average salary as calculated over the last twelve (12) 

months.  Ark. Code Ann. § 16-13-327(d); Ark. Code Ann. § 16-13-328(d).  

 Counties Sharing Cost 

County or counties within a judicial district may contract with providers for intake and 

probation services for the court if 

 (1) the judge approves; and 

(2) private contract providers must be certified in same manner as provided for 

certifying individual intake and probations officers.  Ark. Code Ann. § 16-13-330.  

Two or more counties, cities, or school districts may agree by compact to share costs of 

juvenile court personnel or facilities to serve both counties agreeing.  Ark. Code Ann. § 

9-27-350. 

State reimbursement 

The State Auditor shall administer the state reimbursement to the counties for the 

juvenile officers’ previous year’s salary.  Ark. Code Ann. § 16-13-331(a).  

The county must submit the following documentation to the State Auditor including, 

but not limited to: 

(1) Proof of the juvenile officer’s certification and continuing legal education hours; 

(2) A copy of the juvenile officer’s W-2 form for the salary year that is being 

reimbursed; and 

(3) A completed form concerning the employment status of the officer which shall be 

designed and distributed by the Auditor.  Ark. Code Ann. § 16-13-331(b).   

Counties who contract with a service provider to provide juvenile intake and probation 

services must submit documentation to the Auditor, including, but not limited to: 

(1) A copy of the contract for the salary year that is being reimbursed; 

(2) A copy of the juvenile officer’s certification and continuing education hours; 
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(3) A copy of the juvenile officer’s W-2 form for the salary year that is being 

reimbursed; and  

(4) A completed form concerning the employment status of the officer which shall be 

designed and distributed by the Auditor.  Ark. Code Ann. § 16-13-331(c).   

Multiple counties in a judicial district may share the cost of the salary of the intake and 

probation officer. 

One county may be designated as the county to be reimbursed by the state, or each 

county shall designate the portion of the salary that is pays for juvenile intake and 

probation services.  Ark. Code Ann. § 16-13-331(d)(2). 

The county may contract with a service provider for full- or part-time juvenile intake 

and probation officer services. 

(1) The county shall indicate the percentage of the contractor’s time that is spent 

providing intake and probation officer services for the county. 

(2) The county or the contractor shall be reimbursed for one half (1/2) of the portion 

of the salary that is used for such services, up to $15,000.  Ark. Code Ann. § 16-

13-331(d)(3). 
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II. CIRCUIT COURT JURISDICTION 

The assignment of juvenile cases to the juvenile division of circuit court shall be described by 

Supreme Court Administrative Order Number 14.  The circuit court shall have exclusive 

original jurisdiction and shall be the sole court for the following proceedings, including but not 

limited to: 

Delinquent Juveniles 

Proceedings in which a juvenile is alleged to be delinquent, including juveniles ages ten 

(10) to eighteen (18); however, the court may retain jurisdiction up to the age of twenty-

one (21) if the juvenile committed the delinquent act prior to the age of eighteen (18).   

Ark. Code Ann. § 9-27-306(a)(1)(A). 

Any juvenile ten (10) years or older who has committed an act other than a traffic 

offense or game and fish violation that, if such act had been committed by an adult, 

would subject such adult to prosecution for a felony, misdemeanor, or violation under 

the applicable criminal laws of this state.  Ark. Code Ann. § 9-27-303(15)(A)(i). 

Note: No juvenile under the age of ten (10) can be alleged or adjudicated a delinquent. 

A juvenile under the age of ten (10) can be brought before the juvenile court as a FINS for 

delinquent acts.  Byler v. State, 306 Ark. 37 (1991). 

Any juvenile (no age limit) charged with capital murder or murder in the first degree is 

subject to extended juvenile jurisdiction.   Ark. Code Ann. § 9-27-303(15)(B). 

Any juvenile who has violated Arkansas Code Annotated section 5-73-119 (Minor in 

Possession of a Handgun or Possession on School Property).  Ark. Code Ann. § 9-27-

303(15)(A)(ii).   

Although two juveniles brought a handgun to school which could not be fired 

because parts were missing, the juvenile judge correctly found that Arkansas Code 

Annotated sections 5-73-119(a)(1)(A) and (a)(2)(A) refer to the type of ammunition 

which can be fired from the gun, and not whether the gun itself was at that time 

capable of being fired.  S.T. v. State, 318 Ark. 499 (1994). 

Juvenile courts have jurisdiction to adjudicate charges under Arkansas Code 

Annotated section 5-73-119.  The court stated that there was a drafting error in 

the definition of delinquent juvenile which was corrected by Act 36 of 1994, which 

added section 5-73-119 to the definition of juvenile delinquent.  Rosario v. State, 

319 Ark. 764 (1995); Jones v. State, 319 Ark. 762 (1995); Lucas v. State, 319 Ark. 

752 (1995). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=aCqru7DkTN54iBqdDRemeyMeF%2fhfHWIMOubUTqVO%2fyQ0tAv8J%2bV2sZyGxXy02fHoW5zszDE%2bUE3MqflFCTOkmwFgNRbQ%2buda%2fopIKIhyYGTY8yAwzGavKD8bWyubEmlZ0eMvPgq0emrwoQT2WoWRnJ2i35azYWh3M47YrLJMTY0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=QFkpg%2bGzZKWnPQPahClhJxNSMFDbcu3117q%2fOAIEk6XNtw1NtvW9ZHQtx5rIx6EPqCnWFeSGd7XB%2fF3ZXu9FV%2fAQgkwZ9%2bLS1pIMZQVd2mdsSt9h9xTRQcpOAi06LNiGIHh2AjuHmdoy9Lse14iranweC2ZyYxFHikBh43NExbg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YJxilD66FCYKTgLK2LWKx7J4vef3FWMVPWPuStIie56CCnwM%2bKUAtIDs8%2bgPQvCSO%2b46MnHaBqMZzVbgjYmkq0bh233ekuXt%2fmW9dbhG1jCPsOzfPhB%2f7IFir%2fMoEKRRGpjzWoBLY%2fb8NTiFX8n%2bRcyuw%2blSttRWuR9AfbHPM00%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YJxilD66FCYKTgLK2LWKx7J4vef3FWMVPWPuStIie56CCnwM%2bKUAtIDs8%2bgPQvCSO%2b46MnHaBqMZzVbgjYmkq0bh233ekuXt%2fmW9dbhG1jCPsOzfPhB%2f7IFir%2fMoEKRRGpjzWoBLY%2fb8NTiFX8n%2bRcyuw%2blSttRWuR9AfbHPM00%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RuSeNLfr2Az4GBpyYznmqRd4Bkp7rWdAc%2fW%2fl9mU6EYRXRwerMoyPtBLyFBogt96Zp%2fiANbb82VqpKdqxevq72hCj%2fdHeUHan5zTpHSp4XbCyKrA321J74YijSoZ1EzzKlVhmAJDvccXgowA3o%2fExtbhAVBFYtOFxlXg%2bhA9XfM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6L0OsIZiQehG0LHlgA%2fijyv%2fq5YBWxlF1DOx3JiUUzTbET3Py92w%2bB%2b48TnRvQ2msO6Trcc4zwzO0Rs1g140C7RyA%2f50lbGDV9WSsiE4%2bxr8lBv1hgbo3daryuwsNST5f7wjtwq4U1LHa8iEW4%2fBOYNmqYYXuIlrEENJy%2bKUSAs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6L0OsIZiQehG0LHlgA%2fijyv%2fq5YBWxlF1DOx3JiUUzTbET3Py92w%2bB%2b48TnRvQ2msO6Trcc4zwzO0Rs1g140C7RyA%2f50lbGDV9WSsiE4%2bxr8lBv1hgbo3daryuwsNST5f7wjtwq4U1LHa8iEW4%2fBOYNmqYYXuIlrEENJy%2bKUSAs%3d
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The Circuit Court usurped prosecutorial constitutional and statutory duties and 

violated the separation of powers doctrine when it dismissed charges against 

juvenile defendant sua sponte. State v. D.S., 2011 Ark. 45.   

Criminal and Juvenile Division Transfers 

Prosecutor Charging Discretion.  A prosecuting attorney may charge a juvenile in 

the criminal division or in the juvenile division when the juvenile is age fourteen (14) or 

fifteen (15) at time of alleged act, if the alleged act constitutes: 

(1) Capital murder; 

(2) Murder in the first degree; 

(3) Kidnapping; 

(4) Aggravated robbery; 

(5) Rape; 

(6) First-degree battery; or 

(7) Terroristic act.  Ark. Code Ann. § 9-27-318(c)(2). 

Subject matter jurisdiction is based on the pleadings, not the proof.  Jensen v. 

State, 328 Ark. 349 (1997). 

Circuit court was affirmed in dismissing the felony information charging a 15- 

year-old juvenile with one count of burglary (Class B felony) and one count of theft 

of property valued over $200 (Class C felony) for lack of jurisdiction.  State v. 

Gray, 319 Ark. 356 (1995). 

The Arkansas Supreme Court held that circuit court has jurisdiction only in those 

specific cases set out in the Juvenile Code as cognizable in adult court when 

defendant is fourteen or fifteen, and that other charges must be heard in juvenile 

division court.  Banks v. State, 306 Ark. 273 (1991). 

A prosecuting attorney may charge a juvenile at least sixteen (16) years old when he or 

she engages in conduct that, if committed by an adult, would be any felony.  Ark. Code 

Ann. § 9-27-318(c)(1). 

Since the state never filed a felony charge by information or indictment against 

the sixteen-year-old juvenile, the circuit court had no jurisdiction over the 

criminal charge.  Whitehead v. State, 316 Ark. 563 (1994). 

If a prosecuting attorney can file charges in the criminal division of circuit court for an 

act allegedly committed by a juvenile, the state may file any other criminal charges that 

arise out of same act or course of conduct in the same division case if, after a hearing 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5Dkpx8xcDzsPwMsSZWphPG0uFmfs%2bhQYYmyn0QydS0OXdLfF18tXOOlal%2bJJwKYEwtOSV08QETbARhI1nNxZT3LgK%2fiZyhBAGsaY%2b4U7GlC6xGTb%2bQWi0knOhUhnhJUylb98RuVgekN9HEPEk6uBs3HM4u8Hn46emAswmz3Oa5g%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=IvG69Y4FSf6DRCEpSg%2bCRVDAIOeyZX49exBidnNwnRzVwDw4nMRL6p10sYrY7aDuqcBLix9HMXUgGEiBZ4sMCqkjrWFTZ21roML%2b7GzWWrvK25wgmDngrUp5CF44P09OBBKuq6mS1Z%2fzCB5gxBfhWD6%2bulvar7OJgGD5tCOr3eA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=IvG69Y4FSf6DRCEpSg%2bCRVDAIOeyZX49exBidnNwnRzVwDw4nMRL6p10sYrY7aDuqcBLix9HMXUgGEiBZ4sMCqkjrWFTZ21roML%2b7GzWWrvK25wgmDngrUp5CF44P09OBBKuq6mS1Z%2fzCB5gxBfhWD6%2bulvar7OJgGD5tCOr3eA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7TO3R%2bHw7E12lG1jaMQkhOOcib%2buds7ARBn4Ic3wFxwNwhq893vZxsnMA%2b6kwG622R35Se6I8n%2f%2bU4qTSomwluKYxeLjAQaf34wkoyF%2fKkIfOX6U3V74P6Cok8xiDN13vLpfabwOQP0UONpyqCp7MWH%2brmWTTX40V0CfOOks%2bxg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7TO3R%2bHw7E12lG1jaMQkhOOcib%2buds7ARBn4Ic3wFxwNwhq893vZxsnMA%2b6kwG622R35Se6I8n%2f%2bU4qTSomwluKYxeLjAQaf34wkoyF%2fKkIfOX6U3V74P6Cok8xiDN13vLpfabwOQP0UONpyqCp7MWH%2brmWTTX40V0CfOOks%2bxg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cn9TYtXNJ1Z1fnlx0zt4RFJixaY9hegnSGNYgqmOcyNAhuHuYIRhlgpw%2fPyktAs9s85hnaroOIWPsEXuP7l8Zdcmwd9kZcsUOfIJjLvD0wpZ0Y6h2TmsCrLgddur17kBYD1CVdHETeMo8SJhFRj2ads5ZuGqNFIFrAgGaZq2x3I%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dzeb4c53StuH3XWBW7Q7gKZPU8rDnulMq4H0GH5hzwZ%2f3tBX%2frc8RVBmgcpE%2fHTypsh4ZnoztQUijhevQQDd1HkFImXv2VyoH98JDW5VAcbusQvnb7FRxzjNbq%2fbBOB76iV%2fhSbnmWCmomux9MPMK%2boJuKEAASMYZ7FmE2mWkso%3d
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before the juvenile division of circuit court, a transfer is ordered.  Ark.  Code Ann. § 9-

27-318(d). 

The circuit court, criminal division had jurisdiction of the felony charges, but did 

not have jurisdiction of the misdemeanor charges. K.O.P. v. State, 2013 Ark. App. 

667. 

Where the three theft charges filed against appellant were not among those 

enumerated in Arkansas Code Annotated section 9-27-318(b)(1), and where the 

prosecutor did not file the charges in juvenile court and then move to transfer 

them to circuit court, the circuit court never had jurisdiction of those charges; 

therefore, the three counts of theft of property filed against appellant in circuit 

court were dismissed.  Butler v. State, 324 Ark. 476 (1996). 

When a juvenile is tried for an offense over which the circuit court has 

jurisdiction, the court does not lose jurisdiction by the jury’s convicting of a lesser 

included offense, even if the lesser included is not one with which he could have 

been charged originally as an adult.  Walker v. State, 309 Ark. 23 (1992). 

The state may file a motion in juvenile division to transfer a case to the criminal 

division if a juvenile is fourteen (14) or fifteen (15) years old when he or she engages in 

conduct that if committed by an adult would be as follows: 

 (1)  Second-degree murder; 

 (2) Second-degree battery; 

 (3) Possession of a handgun on school property; 

(4) Aggravated assault; 

(5) Unlawful discharge of a firearm from a vehicle; 

 (6)  Any felony committed while armed with a firearm; 

 (7) Soliciting a minor to join a criminal street gang; 

 (8) Criminal use of prohibited weapons; 

 (9) First-degree escape; 

 (10) Second-degree escape; or 

(11) A felony attempt, solicitation, or conspiracy to commit any of the following 

offenses: 

  (A) Capital murder; 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9jyyQoTracqV%2futYFHcTim7qP0qHwyedGmnyje66VNpRa9ZT9tL9UMzWD2dO5SM5hAx8i2kVxV8PHLlqU8Bhi5uR5BcrbmbZj6z33K12uQSWQpDQz6rqvapOVsfbz27G%2bhLuvg1%2fl%2fKwfue0JB9KF6SfrB9jN9ISjRHwPysxins%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9jyyQoTracqV%2futYFHcTim7qP0qHwyedGmnyje66VNpRa9ZT9tL9UMzWD2dO5SM5hAx8i2kVxV8PHLlqU8Bhi5uR5BcrbmbZj6z33K12uQSWQpDQz6rqvapOVsfbz27G%2bhLuvg1%2fl%2fKwfue0JB9KF6SfrB9jN9ISjRHwPysxins%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=usZx6jP%2b0oL%2fHhkeRbJGdVr7czKNC2duq69eNiOu9RIHBL6XnNVgT0WyyOn1R1pEQuOkR3%2ftlT02cu0GrmSz%2fnQi%2fcaWwX4nzU6W6oiXdXZYxSnpoMQ9dHBPSdII1oEAB%2fy0pQfhBqlyFHUSdIZAWKtMuODYV5bkbnvuW0v3P1Q%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=lmV3aEH1SO0BFVCodc%2fVkKwMxIixPdhugNQjSLzmLP5dfSezpN6lURznoXdzFGUhgvEqXDd7P7abz1PXjvw8l0qA1nCXQ5vgnDP%2fp5zFb1gz24u%2faP6DtCyL4%2bePRZhDhYaSBCnVAj%2f7WRSaFp3OgXRRZmA8h2RxzX7KjG2whvQ%3d
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  (B) First-degree murder; 

  (C) Second-degree murder; 

(D) Kidnapping; 

(E) Aggravated robbery; 

(F)  Rape; 

(G)  First-degree battery;  

(H)  First-degree escape; and 

(I) Second-degree escape. Ark. Code Ann. § 9-27-318(b)(1). 

(12) Possession of handgun on school property if it constitutes a felony under 

Arkansas Code Annotated section 5-73-119(a).  Ark. Code Ann. § 9-27-318(b)(2). 

(13) At least fourteen (14) years old when engaged in conduct that, if committed by an 

adult, constitutes a felony and who has, within the preceding two (2) years, three 

(3) times been adjudicated as a delinquent juvenile for acts that would have 

constituted felonies if they had been committed by an adult. Ark. Code Ann.  § 9-

27-318(b)(3). 

Upon a finding by clear and convincing evidence that a case should be transferred to 

another division of circuit court, the judge shall enter an order to that effect.  Ark. Code 

Ann. § 9-27-318(h)(2). 

Although the criminal division obtained jurisdiction in this case originally, when 

it transferred the case to the juvenile division, it relinquished its exclusive 

jurisdiction to the juvenile division. “To find otherwise would allow both the 

criminal division and the juvenile division to exercise exclusive jurisdiction, 

occasioning the “calamitous results” that the concurrent-jurisdiction rule seeks to 

avoid.” The criminal division lacked the authority to set aside the transfer order. 

No provision in the Juvenile Code grants authority to a division to set aside its 

order transferring a juvenile defendant to another division and Arkansas Rule of 

Civil Procedure 60 does not apply in criminal cases, including juvenile 

delinquency cases.  C.H. v. State, 2010 Ark 279. 

After the circuit court transferred the juvenile to the juvenile court, the State filed 

a motion for reconsideration. Stating that it had entered the transfer order based 

on inaccurate information, the circuit court entered an order rescinding its prior 

transfer order and retaining jurisdiction over the juvenile.   The Supreme Court 

held that the circuit court, criminal division lacked jurisdiction to enter the set-

aside order, and therefore we dismissed the appeal.  The State failed to pursue the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Vllkxm%2bGJi%2fw3DmF5IeGNg9%2bZ7fy8Yy9NyH5yRR%2fV8N22tyzOgKEImwUiV1ORKgLj3v%2fc6K5N%2f%2bKpWBYnwzUPWmzoUMR%2baNfV7InMK1tTDqtfDJ%2ff2gAzMXIRLSQfFw3rdLlReXHLXFRiS8s9q9bXAi0fadW777Vxmjh3Cg30lY%3d
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proper remedy by filing a direct and timely appeal of the transfer order.  Thomas 

v. State, 345 Ark. 236 (2001). 

Upon a finding by the criminal division of circuit court that a juvenile ages fourteen (14) 

through seventeen (17) should be transferred to the juvenile division of circuit court, the 

criminal division of circuit court may enter an order to transfer the juvenile as an 

extended juvenile jurisdiction offender.  Ark. Code Ann. § 9-27-318(i). 

If a juvenile age fourteen (14) or fifteen (15) is found guilty in the criminal division for 

an offense other than an offense in subdivision (b) or (c)(2), the criminal division shall 

enter a juvenile delinquency disposition pursuant to Arkansas Code Annotated section 

9-27-330.  Ark. Code Ann.  § 9-27-318(j). 

Extended Jurisdiction Juveniles 

Proceedings in which the juvenile is alleged to be an extended juvenile jurisdiction (EJJ) 

offender, pursuant to Arkansas Code Annotated sections 9-27-501 et seq. Ark. Code 

Ann. § 9-27-306(a)(1)(G). 

Any juvenile age thirteen (13) and under and charged with capital murder or first-

degree murder.  Ark. Code Ann. § 9-27-501(a)(1)-(2). 

Any juvenile ages fourteen (14) through seventeen (17) at the time of the alleged 

conduct and charged with the following crimes: 

 (1)   Second-degree murder; 

 (2)   Second-degree battery; 

 (3)   Possession of handgun on school property; 

 (4)   Aggravated assault; 

 (5)   Unlawful discharge of a firearm from a vehicle; 

 (6)   Any felony committed while armed with a firearm; 

 (7)   Soliciting a minor to join a criminal street gang; 

 (8)   Criminal use of a prohibited weapon; 

 (9)   First-degree escape; 

 (10)  Second-degree escape; or 

(11)  A felony attempt, solicitation, or conspiracy to commit any of the following 

offenses:  

  (A)  capital murder;  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=mdwJiMaNtU6v2U3fqkhIAuEPLIPSW%2bzJ9VNzetq7%2bPY%2bLNt%2b6XjsOdGuBm01YoNhCdD94RhKy2MgpVF8P%2fXn7QoP33KHz4fRvJwQDIcgrhie%2fFU7VlG%2fSjjD%2f0hzr9LkX0DhbCHxsFXSiKxyBbvcIsOICmhr%2fVL5Rp1XTrvFhPg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=mdwJiMaNtU6v2U3fqkhIAuEPLIPSW%2bzJ9VNzetq7%2bPY%2bLNt%2b6XjsOdGuBm01YoNhCdD94RhKy2MgpVF8P%2fXn7QoP33KHz4fRvJwQDIcgrhie%2fFU7VlG%2fSjjD%2f0hzr9LkX0DhbCHxsFXSiKxyBbvcIsOICmhr%2fVL5Rp1XTrvFhPg%3d
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  (B) first-degree murder;  

  (C) second-degree murder;  

  (D) kidnapping;  

  (E) aggravated robbery;  

  (F) rape;  

  (G) first-degree battery;  

  (H) first-degree escape; and  

(I) second-degree escape. Ark Code Ann. § 9-27-501(a)(3)-(4); Ark Code Ann. 

§ 9-27-318(b)(1). 

Juveniles age fourteen (14) through seventeen (17) at the time of the alleged offense and 

charged with the following crimes: 

 (1)   Capital murder; 

 (2)  First-degree murder; 

(3)    Kidnapping; 

(4)   Aggravated robbery; 

 (5)   Rape; 

 (6)  First-degree battery; and 

(7)  Terroristic act.  Ark Code Ann. § 9-27-501(a)(3)-(4); Ark. Code Ann. § 9-27-

318(c)(2). 

The criminal division of the circuit court may enter an order to transfer the case as an 

EJJ case upon a finding that a juvenile ages fourteen (14) through seventeen (17) and 

charged with the crimes in Arkansas Code Annotated section 9-27-318(c)(2) should be 

transferred to the juvenile division of circuit court.  Ark. Code Ann. § 9-27-318(i). 

Family in Need of Services (FINS) 

Proceedings in which a family is alleged to be in need of services as defined by this 

subchapter, which shall include juveniles from birth to eighteen (18), except for a 

juvenile who has been adjudicated a FINS and who is in foster care before age eighteen 

(18) may request the court to continue jurisdiction until the age of twenty-one (21): if 

the juvenile is engaged in a course of instruction or treatment, or is working at least 

eighty (80) hours a month toward self-sufficiency to receive independent living or 

transitional services.  However, the court shall retain jurisdiction only if the juvenile 
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remains or has a viable plan to remain in instruction or treatment to receive 

independent living services.  The court shall dismiss jurisdiction upon request of the 

juvenile or when the juvenile completes or is dismissed from the instruction or 

treatment to receive independent living services.  Ark. Code Ann. § 9-27-306(a)(1)(D). 

The court acted without jurisdiction to hold the appellant in contempt for failure 

to abide by a no-contact order after the appellant reached the age of 18 because 

the court lacked jurisdiction related to the original FINS petition.   Although 

punishment for contempt is an inherent power of the court, it must be based on a 

valid court order of a court having jurisdiction. Black v. State, 2010 Ark. App. 78.     

FINS means any family with a juvenile who evidences behavior that includes, but is not 

limited to, being a truant, a runaway, or habitually disobedient to the reasonable and 

lawful commands of his parents. Ark. Code Ann. § 9-27-303(24). 

Upon notification by the school district or adult education program that a student has 

exceeded the number of unexcused absences, the prosecuting authority shall: 

 (1) File a  FINS petition pursuant to Ark. Code Ann. § 9-27-310; or 

(2) Enter a diversion agreement pursuant to Ark. Code Ann. § 9-27-323.  Ark. 

Code Ann. § 6-18-222(a)(6)(A). 

FINS include delinquent acts of children under the age of ten (10).  Byler v. State, 

306 Ark. 37, 810 S.W.2d 941 (1991). 

Dependent-Neglected Juveniles 

Proceedings in which a juvenile is alleged to be dependent or dependent-neglected from 

birth to eighteen (18), except a juvenile adjudicated prior to the age of eighteen (18) may 

request the court to continue jurisdiction until the age of twenty-one (21) as long as the 

juvenile engages in a course of treatment or instruction, or is working at least eighty 

(80) hours a month toward gaining self-sufficiency.  Ark. Code Ann.  § 9-27-

306(a)(1)(B)(i).  

If a juvenile was adjudicated dependent or dependent-neglected, was in foster care at 

eighteen (18) years of age, left foster care but decided to return prior to the age of 

twenty-one (21) to benefit from independent living or transitional services, or left foster 

care but decided to submit to the jurisdiction of the court and return to foster care to 

receive transitional services, the juvenile may contact his or her AAL to petition the 

court to return to the court’s jurisdiction to receive independent living or transitional 

services.  Ark. Code Ann. § 9-27-306(a)(1)(B)(ii). 

Dependent-neglected juvenile means any juvenile who is at substantial risk of serious 

harm as a result of the following acts or omissions to the juvenile, a sibling, or another 

juvenile: abandonment, abuse, sexual abuse, sexual exploitation, neglect, parental 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=xL1o2hLAL205zNdGnNwSucey53FOu1LPsqR01IbvkiWWCFAEGsAGb7dHDNZzOvpfNSIjHsWM91fT0engg%2b8xNNV6rAeZKOTt%2bVATEBhh8iuAKO6fbARlza2d7TKZLsh5sK8Ws%2fsOu6QU%2fINjIalh%2bHUCaiclxV04CQFeTi6gsxI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jJ80EB%2b21SI8b25vWdlJ6%2f5DZEu3ElBb86SyyC2KUOJJBXnOcTx8%2f67e7QGJcMLmM7R9iPPjuYdSXtMRIPn4bjJk4EdNNbr1Ln5RzKHHUih%2faPT5g6tHFJQD20VO0qRZ2XG99181WIx8LDUNfzgNJJUJE30tCwBPRkEkLa6EaIE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jJ80EB%2b21SI8b25vWdlJ6%2f5DZEu3ElBb86SyyC2KUOJJBXnOcTx8%2f67e7QGJcMLmM7R9iPPjuYdSXtMRIPn4bjJk4EdNNbr1Ln5RzKHHUih%2faPT5g6tHFJQD20VO0qRZ2XG99181WIx8LDUNfzgNJJUJE30tCwBPRkEkLa6EaIE%3d
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unfitness, or being present in a dwelling or structure during the manufacturing of 

methamphetamine with the knowledge of the parent, guardian, or custodian. Ark. Code 

Ann. § 9-27-303(18)(A).   

DHS filed a petition for writ of certiorari arguing that the trial court exceeded its 

jurisdiction when it split legal and physical custody between a maternal 

grandmother and DHS following an adjudication hearing.  The Court stated that 

DHS confused the court’s jurisdiction, which is a court’s ability to act, with a 

court’s error in interpreting a statute.  Jurisdiction is the power of the court to 

hear and determine the subject matter in controversy between the parties.  The 

trial court had jurisdiction to enter an order establishing custody.  The proper 

subject of an appeal is whether the court correctly interpreted the statute in 

making its custody decision.  The writ of certiorari was denied.  Ark.  Dep’t of 

Human Servs. v. Sebastian Cnty. Cir. Ct.,  363 Ark. 389 (2005). 

The trial court was reversed for failure to adjudicate the siblings of a child who 

was found dependent-neglected.  Evidence included a severe whipping, pouring 

salt into the wounds, keeping the child in the same pair of underwear for two days 

while bleeding and oozing caused his underwear to stick to his rear, and failure to 

seek medical care.  The child abuse of one child demonstrated parental unfitness 

that put the other siblings at substantial risk of harm. Ark. Dep’t of Human 

Servs. v. McDonald, 80 Ark. App. 104 (2002). 

A dependent-neglected child is one who is at risk of serious harm from an unfit 

parent and such unfitness is not necessarily predicated upon the parent actually 

causing some direct injury to the child in question. Further, the juvenile court is a 

court of competent jurisdiction to determine that a parent committed a serious 

felony assault that results in serious bodily injury. Brewer v. Ark. Dep’t of 

Human Servs., 71 Ark. App. 364 (2001) (substituted opinion on grant of 

rehearing).  

Juvenile courts have exclusive original jurisdiction for proceedings in which a 

juvenile is alleged to be dependent-neglected.  The juvenile code provides that 

petitions for dependency-neglect may be filed by any adult.  Although appellant 

argued that the juvenile courts were not intended to assume jurisdiction over 

ordinary custody matters, the appellate court noted that the allegations of 

dependency-neglect separated the case from those involving ordinary custody 

matters.  The trial judge was correct in reasoning that the consolidation of the 

three divorce proceedings with the juvenile action was appropriate to prevent 

conflicting custody orders within the same judicial district.  Lowell v. Lowell, 55 

Ark. App. 211 (1996).  

Abandonment means the failure of the parent to provide reasonable support and to 

maintain regular contact with the juvenile through statement or contact when the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Kl01QZeA%2bWgBdKk6BXSMgHYs6N74YK%2f0p2cqhQDvCyD5Kp85jQ6aIGANmfVM4NIzg0MdgBCcbbzRGQIvgZRw%2bcTRcgNKanzO66nG6UhnY5PO4Gb3zInLFOfae%2fdk7ltzUP7wUohCXWhu2ryCLoQgdVWQilmjQJi0lVZrcxMaPuk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Kl01QZeA%2bWgBdKk6BXSMgHYs6N74YK%2f0p2cqhQDvCyD5Kp85jQ6aIGANmfVM4NIzg0MdgBCcbbzRGQIvgZRw%2bcTRcgNKanzO66nG6UhnY5PO4Gb3zInLFOfae%2fdk7ltzUP7wUohCXWhu2ryCLoQgdVWQilmjQJi0lVZrcxMaPuk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=it9bxrS9YhR0xXsCROuzPhe01THUUV9yEQoWBV8ab%2bj0WzMyjTu35DEDQ1RuvlB4s3Co8vxcniV1x1D412swpXr3sgULU0Jyi4dWJ1ypOPsp%2fVyYHWlA5GBnYpjwKZqEe1WLzbjnEPTD1rtro9D%2b2Y7hjqWoiz6vBLcPp%2b8Zf2c%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=it9bxrS9YhR0xXsCROuzPhe01THUUV9yEQoWBV8ab%2bj0WzMyjTu35DEDQ1RuvlB4s3Co8vxcniV1x1D412swpXr3sgULU0Jyi4dWJ1ypOPsp%2fVyYHWlA5GBnYpjwKZqEe1WLzbjnEPTD1rtro9D%2b2Y7hjqWoiz6vBLcPp%2b8Zf2c%3d
http://opinions.aoc.arkansas.gov/weblink8/0/doc/194622/Electronic.aspx
http://opinions.aoc.arkansas.gov/weblink8/0/doc/194622/Electronic.aspx
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=37ed5UK5NOc9sXEeZWd1wnMbTwklyCUMGqWLUMuPgJajd13snOlV%2bbb972Ti2sDjIuS9iso78wJxOb8X%2b7ucPx7O%2b8CuUVIdn0c96AscKDGUX00W3yHwxSSpuVYLX%2bl%2bj0ARHnfd7u9sNRQOR2kybcVMe%2fgVYbRgt82vGaSehCM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=37ed5UK5NOc9sXEeZWd1wnMbTwklyCUMGqWLUMuPgJajd13snOlV%2bbb972Ti2sDjIuS9iso78wJxOb8X%2b7ucPx7O%2b8CuUVIdn0c96AscKDGUX00W3yHwxSSpuVYLX%2bl%2bj0ARHnfd7u9sNRQOR2kybcVMe%2fgVYbRgt82vGaSehCM%3d
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failure is accompanied by an intention on the part of the parent to permit the condition 

to continue for an indefinite period in the future, failure to support or maintain regular 

contact with the juvenile without just cause, or an articulated intent to forego parental 

responsibility.  Ark. Code Ann. § 9-27-303(2). 

Abandoned Infant means a juvenile less than nine (9) months of age whose parent, 

guardian, or custodian left the child alone or in the possession of another person without 

identifying information or with an expression of intent by words, actions, or omissions 

not to return for the infant.  Ark. Code Ann. § 9-27-303(1). 

Abuse means any of the following acts or omissions by a parent, guardian, custodian, 

foster parent, person eighteen (18) or older living in the home with a child, whether 

related or unrelated, or any person entrusted with the juvenile’s care by a parent, 

guardian, custodian, or foster parent, including, but not limited to, an agent or 

employee of a public or private residential home, child care facility, public or private 

school, or any person legally responsible for the juvenile’s welfare: 

 (1) Extreme or repeated cruelty to a juvenile, Ark. Code Ann. § 9-27-303(3)(A)(i);   

(2) Engaging in conduct creating a realistic and serious threat of death, permanent 

or temporary disfigurement, or impairment of any bodily organ, Ark. Code Ann. § 

9-27-303(3)(A)(ii);  

(3) Injury to a juvenile’s intellectual, emotional, or psychological development as 

evidenced by observable and substantial impairment of the juvenile’s ability to 

function within the juvenile’s normal range of performance and behavior, Ark. 

Code Ann. § 9-27-303(3)(A)(iii);  

(4) Any injury which is at variance with the history given, Ark. Code Ann. § 9-27-

303(3)(A)(iv);  

 (5) Any nonaccidental physical injury, Ark. Code Ann. § 9-27-303(3)(A)(v);  

(6) Any of the following intentional or knowing acts, with physical injury and 

without justifiable cause: 

  (A) Throwing, kicking, burning, biting or cutting a child; 

  (B) Striking a child with a closed fist; 

  (C) Shaking a child; or 

  (D) Striking a child on the face. Ark. Code Ann. § 9-27-303(3)(A)(vi). 

 (7) Any of the following intentional or knowing acts, with or without physical injury: 

  (A)  Striking a child age six (6) or younger on the face or head; 
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  (B) Shaking a child age three (3) or younger; 

  (C) Interfering with a child’s breathing; 

  (D)  Urinating or defecating on a child; 

(E) Pinching, biting, or striking a child in the genital area; 

(F)  Tying a child to a fixed or heavy object or binding or tying a child’s 

 limbs together;  

(G) Giving or permitting a child to consume or inhale a poisonous or noxious 

substances not prescribed by a doctor that has the capacity to interfere 

with normal physiological functions; 

(H) Giving or permitting a child to consume or inhale a substance not 

prescribed by a doctor that has the capacity to alter the mood including 

but not limited to: marijuana, alcohol (excluding alcohol recognized 

religious ceremony or service), narcotics, or over-the-counter drugs 

purposely administered as an overdose or inappropriately given so the 

child is detrimentally impacted; 

(I) Exposing a child to chemicals that have the capacity to interfere with 

normal physiological functions, including, but not limited to, chemicals 

used during the manufacture of methamphetamine; 

(J) Subjecting a child to Munchausen syndrome by proxy when reported and 

confirmed by medical personnel or a medical facility.  Ark. Code Ann. § 9-

27-303(3)(A)(vii). 

(8) This list is illustrative of unreasonable action and is not intended to be exclusive. 

No unreasonable action shall be construed to permit a finding of abuse without 

having established the elements of abuse. Ark. Code Ann. § 9-27-303(3)(B).   

(9) “Abuse” shall not include physical discipline of a child when it is reasonable and 

moderate and is inflicted by a parent or guardian for purposes of restraining or 

correcting the child.  It is not abuse when a child suffers transient pain or minor 

temporary marks as the result of a reasonable restraint if: 

(A) The person exercising the restraint is an employee of an a residential 

child care facility licensed or exempted from licensure under the Child 

Welfare Licensing Act; 

(B) The person exercising the restraint is acting in his or her official capacity 

while on duty at a residential child care facility or the residential child 
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care facility is exempt from  licensure under the Child Welfare Agency 

Licensing Act; 

(C) The agency has policy and procedures regarding restraints; 

(i) no other alternative exists to control the child except for a 

restraint; 

(ii) the child is in danger of hurting himself or herself or others; 

(iii) the person exercising the restraint has been trained in properly 

restraining children, de-escalation, and conflict resolution 

techniques;  

 (iv) the restraint is for a reasonable period of time; and  

(v) the restraint is in conformity with the training and agency policy 

and procedures. Ark. Code Ann. § 9-27-303(3)(C).   

(10) Reasonable and moderate physical discipline inflicted by a parent or guardian 

shall not include any act that is likely to cause, and which does cause, injury 

more serious than transient pain or minor temporary marks.  Ark. Code Ann. § 

9-27-303(3)(C)(iii).  

(11) The age, size, and condition of the child and the location of the injury and the 

frequency or recurrence of injuries shall be considered when determining 

whether the physical discipline is reasonable or moderate. Ark. Code Ann.  § 9-

27-303(3)(C)(iv).  

Neglect means those acts or omissions of a parent, guardian, custodian, foster parent, 

or any person who is entrusted with the juvenile’s care by a parent, custodian, guardian, 

or foster parent including, but not limited to, an agent or employee of a public or private 

residential home, child care facility, public or private school, or any person legally 

responsible under state law for the juvenile’s welfare, that constitute: 

(1) Failure or refusal to prevent the abuse of the juvenile when the person knows or 

has reasonable cause to know the juvenile is or has been abused; 

(2) Failure or refusal to provide the necessary food, clothing, shelter, or medical 

treatment necessary for the juvenile’s well-being, except when the failure or 

refusal is caused primarily by the financial inability of the person legally 

responsible and no services for relief have been offered;  

(3) Failure to take reasonable action to protect the juvenile from abandonment, 

abuse, sexual abuse, sexual exploitation, neglect, or parental unfitness when the 

existence of such condition was known or should have been known;  
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(4) Failure or irremediable inability to provide for the essential and necessary 

physical, mental, or emotional needs of the juvenile, including failure to provide 

shelter that does not pose a risk of health or safety to the juvenile; 

(5) Failure to provide for the juvenile’s care and maintenance, proper or necessary 

support, or medical, surgical, or other necessary care; 

(6) Failure, although able, to assume responsibility for the care and custody of the 

juvenile or to participate in a plan to assume the responsibility; or 

(7) Failure to appropriately supervise the juvenile that results in a juvenile being 

left alone at an inappropriate age or in inappropriate circumstances, creating a 

dangerous situation or a situation  that puts the juvenile at risk of harm.   

(8) Failure to ensure a child between six (6) years of age and seventeen (17) years of 

age is enrolled in school or is being legally homeschooled; or as a result of the 

acts or omissions by the juvenile’s parent or guardian, the juvenile is habitually 

and without justification absent from school.  Ark. Code Ann. § 9-27-303(36)(A). 

 (9) Neglect shall also include causing a newborn to be born with: 

(A)  an illegal substance (a drug prohibited to be used or possessed without a 

prescription under the Arkansas Code Annotated section 5-1-101 et seq.) 

present in the child’s bodily fluids or bodily substances as a result of the 

pregnant mother knowingly using an illegal substance before  the birth of 

the child; or 

(B) an illegal substance in the mother’s bodily fluids or bodily substances as a 

result of the pregnant mother’s knowingly using an illegal substance 

before the birth of the child. 

(C) A test of the child’s or mother’s bodily fluids or bodily substances may be 

used as evidence to establish neglect pursuant to this subsection. Ark. 

Code Ann. § 9-27-303(36)(B).   

 Sexual abuse means: 

(1)  Sexual intercourse, deviant sexual activity, or sexual contact by forcible 

compulsion (including attempted), indecent exposure, or forcing the watching of 

pornography or live human sexual activity by a person fourteen (14) years of age 

or older to a person younger than eighteen (18) years of age.  Ark. Code Ann. § 9-

27-303(52)(A).    

(2) Sexual intercourse, deviant sexual activity or sexual contact (including 

attempted and solicitation) by a person eighteen (18) years or older to a person 
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not his or her spouse who is younger than fifteen (15) years of age.  Ark. Code 

Ann.  § 9-27-303(52)(B).  

(3)  Sexual intercourse, deviant sexual activity, or sexual contact (including 

attempted and solicitation) by a person twenty (20) years of age or older to a 

person who is younger than sixteen (16) years of age who is not his or her spouse.  

Ark. Code Ann. § 9-27-303(52)(C). 

(4) Sexual intercourse, deviant sexual activity, or sexual contact (including 

attempted), forcing or encouraging the watching of pornography, forcing 

permitting or encouraging the watching of live sexual activity, forcing listening 

to phone sex line, or an act of voyeurism by a caretaker to a person younger than 

eighteen (18).  Ark. Code Ann.  § 9-27-303(52)(D).  

 (5) Sexual intercourse, deviant sexual activity, or sexual contact by forcible 

compulsion (including attempted) by a person younger than fourteen (14) to a 

person younger than eighteen (18).  Ark. Code Ann. § 9-27-303(52)(E). 

(A) Caretaker means a parent, guardian, custodian, foster parent, 

significant other of the child’s parent, or any person fourteen (14) years or 

older entrusted with a child’s care by a parent, guardian, custodian, or 

foster parent, including, but not limited to, an agent or employee of a 

public or private residential home, child care facility, public or private 

school, or any person responsible for a child’s welfare. Ark. Code Ann. § 9-

27-303(8).  

(B) Forcible compulsion means physical force, intimidation, or threat, 

express or implied, of death, physical injury to, rape, sexual abuse, or 

kidnapping of any person.  If the act was committed against the will of the 

juvenile, then forcible compulsion has been used.  Ark. Code Ann. § 9-27-

303(27)(A)-(B). 

(C) The age, developmental stage, and stature of the victim and the 

relationship between the victim to the assailant, as well as the threat of 

deprivation of affection, rights, and privileges from the victim by the 

assailant, shall be considered in weighing the sufficiency of the evidence 

to prove compulsion.  Ark. Code Ann. § 9-27-303(27)(C).  

(D) Sexual contact means any act of sexual gratification involving touching, 

directly or through clothing, of the sex organs, buttocks, or anus of a 

juvenile, or the breast of a female, encouraging the juvenile to touch the 

offender in a sexual manner, or the requesting the offender to touch the 

juvenile in a sexual manner. Evidence of sexual gratification may be 

inferred from the attendant circumstances surrounding the investigation 

of the specific complaint of child maltreatment.  Nothing in this section 
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shall permit normal affectionate hugging to be construed as sexual 

contact. Ark. Code Ann. § 9-27-303(53).  

  (E) Deviant sexual activity means any act of sexual gratification involving: 

(i)  Penetration, however slight, of the anus or mouth of one (1) person 

by the penis of another person; or 

(ii) Penetration, however slight, of the labia majora or anus of one 

person by a body member or foreign instrument manipulated by 

another person. Ark. Code Ann.  § 9-27-303(21).  

(F) Sexual exploitation includes allowing, permitting, or encouraging 

participation or depiction of the juvenile in prostitution, obscene 

photographing, filming, or obscenely depicting, obscenely posing or 

obscenely posturing a juvenile for any use or purpose.  Ark. Code Ann. § 

9-27-303(54).  

(G) Voyeurism means looking for the purpose of sexual arousal or 

gratification into a private location or place in which a juvenile is 

expected to be nude or partially nude. This definition does not apply to 

delinquency actions. Ark. Code Ann. § 9-27-303(62).  

Dependent Juveniles 

 Dependent juvenile means: 

 a child of a parent in DHS custody; 

 a child whose parent or guardian is incarcerated and has no appropriate 

relative or friend willing or able to provide care for the child; however if the 

reason for incarceration is related to the health and safety of the child, the 

child is not dependent; 

 a child whose parent or guardian is incapacitated so they cannot care for the 

juvenile, and they have no appropriate relative or friend to care for the child; 

 a child whose custodial parent dies and no appropriate relative or friend is 

able to care for the child; 

 a child who is an infant relinquished to the custody of DHS for the sole 

purpose of adoption; 

 a safe-haven baby; or 

 a child who has disrupted his or her adoption and the adoptive parents have 

exhausted resources available to them; or 
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 a child who has been a victim of human trafficking as a result of threats, 

coercion, or fraud.  Ark. Code Ann. § 9-27-303(17). 

Emergency Custody/72-Hour Hold 

The circuit court shall have jurisdiction in proceedings in which emergency custody or a 

72-hour hold has been placed on a juvenile, pursuant to Arkansas Code Annotated 

section 9-27-313 or the Child Maltreatment Act, pursuant to Arkansas Code Annotated 

section 12-18-101(a) et seq.  Ark. Code Ann. § 9-27-306(a)(1)(C).  

Termination of Parental Rights  

A circuit court shall have jurisdiction for proceedings for termination of parental rights 

for a juvenile under this subchapter. Ark. Code Ann. § 9-27-306(a)(1)(E); Ark. Code Ann. 

§ 9-27-341(a)(1)(A).   

The Arkansas Supreme Court found that the juvenile court had jurisdiction over 

the father in termination case filed subsequent to dependency-neglect case.  Ark. 

Dep’t of Human Servs. v. Farris, 309 Ark. 575 (1992). 

DHS Custody 

Proceedings where custody of a juvenile is transferred to DHS or proceedings for which 

custodial placement proceedings are filed by DHS.  Ark. Code Ann. § 9-27-306(a)(1)(F), 

(I).  

When DHS exercises custody of a juvenile, pursuant to Arkansas Code Annotated 

section 12-18-101 (72-hour hold), and files an ex parte emergency order, or files a 

dependency-neglect petition concerning that juvenile, before or subsequent to the other 

legal proceeding, any party to that proceeding may file a motion to transfer any other 

legal proceeding concerning the juvenile to the court hearing the dependency-neglect 

petition.  Upon such motion being filed, the other legal proceeding shall be transferred 

to the court hearing the dependency-neglect case.  Ark. Code Ann.  § 9-27-306(a)(3). 

Adoption 

The court shall retain jurisdiction to issue orders of adoption, interlocutory or final, if a 

juvenile is placed outside of the state of Arkansas. Ark. Code Ann. § 9-27-306(a)(4).  

Adoptions may be filed in a juvenile court that has previously asserted continuing 

jurisdiction of the juvenile.  Ark. Code Ann. § 9-27-307(a)(4).  

Guardianship 

If a juvenile is the subject matter of an open case filed under the Arkansas Juvenile 

Code, the guardianship petition shall be filed in that case if the juvenile resides in 

Arkansas.  Ark. Code Ann. § 28-65-107(c)(1).   

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=mMjYPPwVId0ZcLg3Y3d0yWlZGZPPr7uNHc7MUuBBSAuW3aX%2bzQoMG71KadLLyrE7FDSNg7%2fFEx1OqFxHTn7uwQOKlwe4%2bpFRYZVs8DI8dJ%2bKHE8UfJaxF7LGFc845c6AbqA5cu0P38jkp448Za8Gm%2bKwp7TiZFs18vIzalAnZE4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=mMjYPPwVId0ZcLg3Y3d0yWlZGZPPr7uNHc7MUuBBSAuW3aX%2bzQoMG71KadLLyrE7FDSNg7%2fFEx1OqFxHTn7uwQOKlwe4%2bpFRYZVs8DI8dJ%2bKHE8UfJaxF7LGFc845c6AbqA5cu0P38jkp448Za8Gm%2bKwp7TiZFs18vIzalAnZE4%3d
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Guardianships may be filed in a juvenile court that has previously asserted continuing 

jurisdiction of the juvenile.  Ark. Code Ann. § 9-27-307(a)(4).  

Permanent Custody 

Proceedings in dependency-neglect or family in need of services to set aside an order of 

permanent custody upon the disruption of the placement.  Ark. Code Ann. § 9-27-

306(a)(1)(J). 

Uniform Child Custody Jurisdiction Enforcement Act (UCCJEA)  

The circuit court shall have jurisdiction to hear proceedings commenced in any court of 

this state or court of comparable jurisdiction of another state that are transferred, 

pursuant to the UCCJEA found at Arkansas Code Annotated section 9-19-101 et seq.  

Ark. Code Ann. § 9-27-306(d).  

Appellant did not argue with the trial court’s initial jurisdiction with the 

emergency order, but argued that the trial court lacked jurisdiction because it 

failed to contact the Louisiana court.  However, there was no evidence in the 

record of a custody order or proceeding in Louisiana identified by appellant 

pursuant to Arkansas Code Annotated section 9-19-209.  There was no certified 

copy of a Louisiana custody order ever registered in accord with Arkansas Code 

Annotated section 9-19-305.  The only evidence was a statement by appellant 

about a case involving the physical abuse of her daughter five years ago and that 

the case had been closed. 

UCCJEA does not require a trial court who has assumed temporary jurisdiction 

to return custody to a parent where there is no competing custody order and, in 

such absence, Arkansas Code Annotated section 9-19-204(b) applied, and 

Arkansas became the home state of the children.  Davis v. v. Ark. Dep’t of Human 

Servs., 98 Ark. App. 275 (2007). 

The trial court was affirmed for dismissing a paternity and child support petition 

finding that it did not have jurisdiction because Arkansas was not the home state 

under the UCCJEA.  The appellant argued that the paternity statutes, not the 

UCCJEA, should govern.  The UCCJEA is the exclusive method for determining 

the proper forum in child custody proceedings, including paternity, involving 

other jurisdictions.  The trial court was correct in finding that Arkansas was not 

the home state.  There was evidence that the child lived in South Carolina. There 

was no evidence that the child had ever lived in Arkansas; no court declined to 

exercise jurisdiction on the grounds that Arkansas was a more appropriate forum; 

and no other American court had exercised jurisdiction. Greenhough v. Goforth, 

354 Ark. 502 (2003). 

The supreme court held that the probate court had jurisdiction to consider the 

guardianship petition.  It further held that the Florida ex parte order at issue was 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2SbhziziQOJdEtga0fD0d70Avjj3jM2TLgd5GdMvwBSMkj9AD3ZWK21xlc6G%2fLTJzaqGTzQ5eolzZnTpEEz08X02DUwRXKhK%2f9apzmNlYXaLFpXV2Smg2qw03sNOi3Ct2ioTxTQIoJICprNVAMwCpsoPaw8d4a9Ipmm8BwDsCsg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2SbhziziQOJdEtga0fD0d70Avjj3jM2TLgd5GdMvwBSMkj9AD3ZWK21xlc6G%2fLTJzaqGTzQ5eolzZnTpEEz08X02DUwRXKhK%2f9apzmNlYXaLFpXV2Smg2qw03sNOi3Ct2ioTxTQIoJICprNVAMwCpsoPaw8d4a9Ipmm8BwDsCsg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=P3UMmEKJFf7g1bkNrgY7Sk9APiui1u9qHUtqOAfaqbbuf%2bsykSaQiYB7fy0u1OPIdwayL1w0VC32UCjcZfrznqS05FClaGuL%2b3dsep%2fEwAuGXlKnTqHG81RGztCoS%2bbcYdkb4JBpiqFA27ML2POCJBi0QG0ILyi1pjKOZf3MDVU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=P3UMmEKJFf7g1bkNrgY7Sk9APiui1u9qHUtqOAfaqbbuf%2bsykSaQiYB7fy0u1OPIdwayL1w0VC32UCjcZfrznqS05FClaGuL%2b3dsep%2fEwAuGXlKnTqHG81RGztCoS%2bbcYdkb4JBpiqFA27ML2POCJBi0QG0ILyi1pjKOZf3MDVU%3d
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void ab initio and invalid on its face; that even had the Florida order been valid, 

it was not entitled to full faith and credit because it was never registered in 

Arkansas as required under the UCCJEA.  DHS was without authority to seize 

the child and relinquish the child to Florida in direct violation of an order of a 

probate court in Arkansas.  Ark. Dep’t of Human Servs. v. Cox, 349 Ark. 205 

(2002). 

Arkansas Supreme Court Administrative Order No. 14 

The assignment of cases to the juvenile division of circuit courts shall be described by 

Supreme Court Order No. 14. 

The definitions of probate and domestic relations are not intended to restrict the 

juvenile division of circuit court from hearing adoption, guardianship, support, custody, 

paternity or commitment issues which may arise in juvenile proceedings.  Supreme 

Court Administrative Order 14 (1)(b) (Adopted April 6, 2001; amended November 1, 

2001). 

It was clearly erroneous for the trial court to grant an adoption finding that the 

appellant failed to have substantial contact or to contribute support. There was no 

evidence that appellant failed to significantly communicate or provide for her 

child for a one-year period.  The trial court did not specify the time period for 

which the contact or contribution failed to occur.  Further, the appellate court 

could not determine from review of the record if it lasted for the statutorily 

mandated period of one year.  Ray v. Sellers, 82 Ark App. 530 (2003). 

The trial court did not have jurisdiction to terminate appellant’s parental rights. 

Arkansas Code Annotated section 9-9-220 sets out grounds for termination but 

only in connection with an adoption proceeding. Hudson v. Kyle, 352 Ark. 346 

(2003). 

The court of appeals reversed the trial court’s order granting appellee putative 

father’s motion to vacate an adoption based upon the trial court’s finding that his 

consent was required.  The court remanded for the trial court to consider 

Arkansas Code Annotated section 9-9-206 in conjunction with provision Arkansas 

Code Annotated section 9-9-207, upon which the trial court relied in finding that 

the appellee’s consent was required.  The court of appeals noted that the two 

provisions must be read together, and that the trial court should have the first 

opportunity to analyze the evidence under the appropriate statutory framework.  

Britton v. Gault, 80 Ark. App. 311 (2003). 

Adoption case was certified to the supreme court by the court of appeals as 

presenting an issue of significant public interest.  Court affirmed the  probate 

court’s reversal of an adoption and held that, before actual notice to a father of the 

adoption of his biological child may be deemed an adequate substitute for the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=d3NuXIXWFl3jkIJu0zGW38hVjPqzq%2bVhfSjgj8%2bheVSg9dKZKFkMI4G%2fXJd0u7TtHbSbSjC1hevMN6SrotzpA664NV5HmvvhwvOOybe%2bw1noVxhmzXFuZQNO7mcTyCvM0b4x6KAUzMWKljxFTQhwjosauwYmGxMTSLa%2f8v7Et%2fM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=d3NuXIXWFl3jkIJu0zGW38hVjPqzq%2bVhfSjgj8%2bheVSg9dKZKFkMI4G%2fXJd0u7TtHbSbSjC1hevMN6SrotzpA664NV5HmvvhwvOOybe%2bw1noVxhmzXFuZQNO7mcTyCvM0b4x6KAUzMWKljxFTQhwjosauwYmGxMTSLa%2f8v7Et%2fM%3d
https://courts.arkansas.gov/print/198290
https://courts.arkansas.gov/print/198290
https://courts.arkansas.gov/print/198290
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XrndXNVmQ4%2bIJ1LUqfXMRu9WH3AOSekFViLfsoc0oplHTcqfUzHd5BzZXWZYTeZlu4m9jb0rTcaowWX4dbpJwxUPP4Ycn3qsJkJfzMgik%2fpnP9M8a7qMKPGpqyN5J9KpoP5o2NFJ7W5WZMnXsmBQ9LR7fYj27HjxjNxjCXzxkj8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=W5nTAeImgLNLDlD9qI3WD%2fPT%2fML%2baCeNVQdK2%2fkhtKzFL0OrGEREAAOUMHY8Bd9EFsh4bCh5VP%2fqHcu1qGVNu8BdomgICoCufiiUkXLlIjyFmY%2fxmvEL%2fDHqJHSKbOx%2ftzW7%2bVfzB5IvuBp3QR60cwEUycE9%2fesNg4u0W2BRXBY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=W5nTAeImgLNLDlD9qI3WD%2fPT%2fML%2baCeNVQdK2%2fkhtKzFL0OrGEREAAOUMHY8Bd9EFsh4bCh5VP%2fqHcu1qGVNu8BdomgICoCufiiUkXLlIjyFmY%2fxmvEL%2fDHqJHSKbOx%2ftzW7%2bVfzB5IvuBp3QR60cwEUycE9%2fesNg4u0W2BRXBY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=TABkrKf5pLpVI3ywmtAf8JO20equA4KOddhEx79wReGQ1K%2bjT%2bEmLGb8H9sNcpOJR2hj%2fW4zarb4wRXHdDne5ucIM8VLK40ehxXv3jLbWFD%2f%2bd4aKYSP%2fK9yByZWWXhFPxCizSQj1qucsUCpxiB9V3TCdvplO9mxTDQh%2bvmjxuU%3d
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notice required by Arkansas Code Annotated section 9-9-212 and Rule 4 of the 

Rules of Civil Procedure, that notice must be gained before the entry of the 

adoption decree.  Here, the natural father did not have knowledge of the adoption 

until after a final decree had been entered that forever terminated his rights as 

the child’s father.  Knowledge that an adoption has already occurred is not the 

same as notice and an opportunity to be heard before parental rights are 

terminated.  Because the father had not been provided the kind of notice 

contemplated by Arkansas Code Annotated section 9-9-212 and the due process 

provisions of the US and Arkansas constitutions, the one-year limitations 

provision of section 9-9-216(b) did not bar his petition to set aside the adoption.  

Mayberry v. Flowers, 347 Ark. 476 (2002). 

The court of appeals affirmed a trial court’s overturning an adoption outside the 

one-year period of time set out in Ark. Code Ann. 9-9-216(b).  The trial court had 

found, and the court of appeals affirmed, the factual finding that the adoptive 

parent(s) had never taken custody of the adoptive child.  The court also affirmed 

the trial court’s finding that a fraud was practiced upon the court in procuring 

the decree of adoption. Wunderlich v. Alexander, 80 Ark. App. 167 (2002). 

Minor mother challenged an adoption of her child that was granted without the 

knowledge of her parents in this appeal of the trial court’s denial of a petition to 

set aside the interlocutory order of adoption.  The court of Appeals found that the 

trial court’s finding that the teenager was not under duress when she executed a 

consent to adopt was not clearly erroneous.  Social workers visited her only after 

she requested help with her baby’s adoption, and she testified that neither of them 

attempted to force her to place her child for adoption, but that she made the 

decision herself.  She was provided a guardian ad litem who explained the process 

of consenting and of revoking her consent. The court pointed out that consent can 

be withdrawn after an interlocutory order only upon a showing of fraud, duress, 

or intimidation and that, given the showing that she was under no duress at the 

time she executed the consent, her argument must fail.  Gray v. The Gladney 

Center, 79 Ark. App. 165 (2002). 

No Jurisdiction 

In no event shall a juvenile remain under the court’s jurisdiction past twenty-one (21) 

years of age.  Ark. Code Ann. § 9-27-306(a)(2).   

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=JUeLBfPWkqibb3lNmyBwXXOQmJ%2beu%2fgwb6KLIp7RIinCiZmOJpVKDc7OECQtaN6NW%2b8kh7yJgAG1%2fwZRGm4trI6oM8JT2mRKAVe5tlIzl%2bv%2bXFYzIKK9ERRflGSlh7x7QqT9aEajYoQQQPkIZOK%2bm2Pxhn5dAaY8pfmYwd5HubM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4FLDsAWKEvYZovYG3e7h1oldSwrwqRpaguFAwUraEP307yD%2fN1kCjVy6SyWvk9O3oZXwUUN6GP8I46OXDxPFLTcorRwHfOEC%2fZoY0YKAn19zOF2B0%2f5kfgqQObdERC%2fAt9mAOqkiwq1%2fFnzJwHnMtW%2bnFogGKKC7h3tMJ1Cdq0M%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=miKttYTkmQD%2fIfOknoZgcOWZ4TvlILVRPU6lBRLfbaiuZIiwvvdbnWVppo2iWiVy8QZAfAhLyz1KS%2bjgHdgBEd4BdL%2foADC1qQn5v80uo4ZNlcAGaRSvv5Bp%2fhDefLItKmk95u6bQN0u%2bN4Pa9kOrGeKVb9932vpJxsWRLLC2h0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=miKttYTkmQD%2fIfOknoZgcOWZ4TvlILVRPU6lBRLfbaiuZIiwvvdbnWVppo2iWiVy8QZAfAhLyz1KS%2bjgHdgBEd4BdL%2foADC1qQn5v80uo4ZNlcAGaRSvv5Bp%2fhDefLItKmk95u6bQN0u%2bN4Pa9kOrGeKVb9932vpJxsWRLLC2h0%3d
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III. DISTRICT COURT JURISDICTION OF JUVENILES 

  

Curfew Violations 

The juvenile division of circuit court shall have concurrent jurisdiction with district 

court over juvenile curfew violations. Ark. Code Ann. ' 9-27-306(c)(1). 

The prosecuting authority may file a curfew-violation FINS petition in juvenile division 

of circuit court or a citation in district court. Ark. Code Ann. ' 9-27-306(c)(2).  

Traffic Offenses  

See Ark. Code Ann. ' 9-27-303(15). 

The Arkansas Supreme Court held that DWI is a traffic offense.  Therefore, the juvenile 

division of chancery court does not have jurisdiction of DWI offenses.  Robinson v. 

Sutterfield, 302 Ark. 7 (1990). 

Because the juvenile court has no subject matter jurisdiction of DWI cases, the juvenile 

division court was without jurisdiction to dismiss the case on speedy trial grounds.  

Further, the court had no statutory authority to transfer the case to municipal court.  

Juvenile court was without authority to take any action in the case.  State v. J.B., 309 

Ark. 70 (1992). 

Game & Fish Violations  

See Ark. Code Ann. ' 9-27-303(15). 

  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=z3nr6IGqozzLfVPsXNgiUCMw5M53wJPbI%2fCetqo%2bOnnfAnRLO8yp48Dpc%2fkcNG8RSgKzK5hk8eWVqy1tJPSya68WXD07SQnhwGoKxQw8AfJd7Q8YHAZ2U4eGhXcm7%2bGaTIK0rqk19czM%2fY4DEuwxWaHN6l59aa4x71tbjuwM%2foA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=z3nr6IGqozzLfVPsXNgiUCMw5M53wJPbI%2fCetqo%2bOnnfAnRLO8yp48Dpc%2fkcNG8RSgKzK5hk8eWVqy1tJPSya68WXD07SQnhwGoKxQw8AfJd7Q8YHAZ2U4eGhXcm7%2bGaTIK0rqk19czM%2fY4DEuwxWaHN6l59aa4x71tbjuwM%2foA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SbJ3r4pkZSc3l6gZeGOQQBqZ4ZepL2fdiIIITslAiutcrrWa96nV9E6N%2b6F1EENH3cbIdmmPAer0jZay2uaCqPTWkrdhRGg2oaCLpI%2fte%2fM8fOZ%2fWKubpV3EwbENDnasz98WIbmDyLNJh1k%2fJR5pHfFqAAQGIEzcMkBVnHIvkck%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SbJ3r4pkZSc3l6gZeGOQQBqZ4ZepL2fdiIIITslAiutcrrWa96nV9E6N%2b6F1EENH3cbIdmmPAer0jZay2uaCqPTWkrdhRGg2oaCLpI%2fte%2fM8fOZ%2fWKubpV3EwbENDnasz98WIbmDyLNJh1k%2fJR5pHfFqAAQGIEzcMkBVnHIvkck%3d
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IV.   PETITIONERS, PETITIONS, VENUE & TRANSFERS 

Petitioners  

Delinquency  

Any person can submit a complaint to an intake officer for investigation, and 

upon substantiation, the officer may refer the matter to the prosecuting attorney 

or any appropriate agency.  Ark. Code Ann. § 9-27-310(d). 

Only the prosecutor can file a delinquency petition. Ark. Code Ann. § 9-27-

310(b)(1). 

Only the prosecutor can file a petition for revocation of probation.  Ark. Code 

Ann. § 9-27-310(b)(1). 

Only a law enforcement officer, prosecuting attorney, or DHS or its designee may 

file a dependency-neglect petition seeking ex parte emergency relief.  Ark. Code 

Ann. § 9-27-310(b)(2). 

Any adult or any member ten (10) years or older of the immediate family alleged 

in need of services can file a dependency-neglect or FINS petition. Ark. Code 

Ann. § 9-27-310(b)(3). 

  A paternity petition can be filed by the:  

   (1) Biological mother, 

   (2) Putative father,  

   (3) Juvenile, or 

(4) Office of Child Support Enforcement (OCSE). Ark. Code Ann. § 9-

27-310(b)(4). 

Only DHS and the attorney ad litem can file petition to terminate parental 

rights,  pursuant to the juvenile code.  Ark. Code Ann. § 9-27-341(a)(1)(A).  

Defendants 

All of the following parties named in petition are defendants:  

(1) Juvenile; except in dependency-neglect petition, the juvenile shall not be 

named as a defendant but shall be named in the petition as a respondent 

and shall be served as a party defendant under section 9-27-312.  

(2) Each of the parents or the surviving parent; 
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  (3) The person, agency or institution having custody of juvenile;  

  (4) Putative and presumed legal father in paternity petition; and   

(5) Putative parent in dependency-neglect petition.  Ark. Code Ann. § 9-27-

311(c)(1)-(2). 

The trial court erred in denying standing to a putative father where he 

claimed to be the father and the mother claimed that he was the biological 

father. Jorden v. Ark. Dep’t of Human Servs., 73 Ark. App. 1, 38 S.W.3d 

914 (2001). 

In all paternity actions, the petitioner shall be required to name as defendants 

 only:  

  (1)   Mother 

  (2)  Putative father 

  (3)  Presumed legal father, if any.  Ark. Code Ann. § 9-27-311(c)(2)(A).   

Intervention 

Where appellees moved to intervene on the day a temporary order finding 

probable cause for dependency-neglect was entered, which was just over a month 

after the original petition had been filed, and where appellant did not show that 

there was any prejudice as a result of the intervention, the juvenile court did not 

abuse its discretion in finding that the motion was timely.  

The timeliness of a motion to intervene is a matter clearly within the trial court’s 

discretion, and it will be reversed only where that discretion has been abused; the 

factors considered by the appellate court regarding the timeliness of a motion to 

intervene are:  (1) how far the proceedings have progressed; (2) any prejudice to 

other parties caused by the delay; and (3) the reason for the delay.  Under Rule 

24(b) of the Arkansas Rules of Civil Procedure, intervention may be permitted 

when the main action and an applicant’s claim or defense have a question of law 

or fact in common; here, the common facts and questions of law involved the 

proper care and custody of appellant’s three sons; as with timeliness, permissive 

intervention is also a matter within the trial court’s discretion, and the appellate 

court will reverse only for abuse of that discretion.  Lowell v. Lowell, 55 Ark. App. 

211, 934 S.W.2d 540 (1996). 

The Arkansas Supreme Court found that a stepparent had no legal rights to the 

children; therefore, he could not intervene in proceedings initiated by DHS.  The 

chancellor correctly found that the appellant’s divorce from the children’s mother 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6u80C9AWWIQcL3uYpGW0mg%2fPu46D6SbNuHtdtEKbFwBnp4gGA3Gl5kUZzMpX6L01AE7CRFD4V5HxqJfkbSB9lAr%2f%2fgu2NIe0VspXI33MaQ5D6rq5Q86uZ4VtoIvONSTLpI2x8QUtErKsOAJieN4ZnJSmYBlr4gQVLsb55sqetBg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6u80C9AWWIQcL3uYpGW0mg%2fPu46D6SbNuHtdtEKbFwBnp4gGA3Gl5kUZzMpX6L01AE7CRFD4V5HxqJfkbSB9lAr%2f%2fgu2NIe0VspXI33MaQ5D6rq5Q86uZ4VtoIvONSTLpI2x8QUtErKsOAJieN4ZnJSmYBlr4gQVLsb55sqetBg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0E0Swe5Ok3lEAJl4ZcCJjkL%2bED%2bmEuZE493uFQKxDdzNJ4YerBVNU70RuA%2fuGIARjhlzW8czLkE8kJsdxsCc5PQcRnE6xHOGjMs8AmOFoDccnT7GkuBLk46IFQHXU7S2BlCPsCQyckcG8OsJ%2fA8mbRj8aacvRrWOnkNqHOomhDo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0E0Swe5Ok3lEAJl4ZcCJjkL%2bED%2bmEuZE493uFQKxDdzNJ4YerBVNU70RuA%2fuGIARjhlzW8czLkE8kJsdxsCc5PQcRnE6xHOGjMs8AmOFoDccnT7GkuBLk46IFQHXU7S2BlCPsCQyckcG8OsJ%2fA8mbRj8aacvRrWOnkNqHOomhDo%3d
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rendered moot any interest he might have.  Stair v. Phillips, 315 Ark. 429, 867 

S.W.2d 453 (1993). 

Contents of Petition  

Petition shall include: 

(1) Name, address, gender, date of birth, and social security number of each juvenile 

subject to the petition.  Ark. Code Ann. § 9-27-311(a)(1)(A). 

A single petition for dependency-neglect or FINS shall be filed which includes all 

siblings who are subjects of the petition.  Ark. Code Ann. § 9-27-311(a)(1)(B). 

(2) Name and address of each of the juvenile’s parents or surviving parent.  Ark. 

Code Ann. § 9-27-311(a)(2). 

(3) Name and address of the person, agency, or institution having custody of juvenile 

or having a claim of custody or guardianship of the juvenile(s).  Ark. Code Ann. § 

9-27-311(a)(3)-(4). 

(4) Name and address of putative and presumed legal father in petition to establish 

paternity.  Ark. Code Ann. § 9-27-311(a)(5). 

(5) The name and address of a putative parent in a dependency-neglect proceeding.  

Ark. Code Ann. § 9-27-311(a)(6). 

(6) Facts that, if proven, would bring juvenile and juvenile’s family within court's 

jurisdiction.   Ark. Code Ann. § 9-27-311(d)(1)(A). 

(7) Code section upon which jurisdiction is based.  Ark. Code Ann. § 9-27-

311(d)(1)(B). 

(8) Relief requested by petitioner.  Ark. Code Ann. § 9-27-311(d)(1)(C). 

(9) Sections of criminal laws allegedly violated if delinquency petition has been filed.  

Ark. Code Ann. § 9-27-311(d)(1)(D). 

Except in delinquency, paternity, or TPR petitions, a petition shall be supported by an 

affidavit of facts.  Ark. Code Ann. § 9-27-311(d)(2). 

If name or address of anyone listed above cannot be ascertained by petitioner with 

reasonable diligence, this shall be alleged and the petition shall not be dismissed for 

insufficiency, but the court shall direct appropriate measures to find and give notice to 

such persons  Ark. Code Ann. § 9-27-311(b). 

Filing Petition   

With the circuit clerk of the circuit court, or   

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=eVpjsaz%2b4ndsRvMwHBj5NzRNihTeNvwh1%2bDhpLMAJsp68RNHvJ8r5GlToq2e3ngbcRsUHvwuSCCshJzLt97pGOdrhxKR8hMlmOV1fkUhFxwPDoxVB2OuxIWUzLKuiLt98MV1thymuvHAeWKnI70SBHkSETli9PVvV%2fMGkNZY3aQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=eVpjsaz%2b4ndsRvMwHBj5NzRNihTeNvwh1%2bDhpLMAJsp68RNHvJ8r5GlToq2e3ngbcRsUHvwuSCCshJzLt97pGOdrhxKR8hMlmOV1fkUhFxwPDoxVB2OuxIWUzLKuiLt98MV1thymuvHAeWKnI70SBHkSETli9PVvV%2fMGkNZY3aQ%3d
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By transfer from another court.  Ark. Code Ann. § 9-27-310(a). 

No fees, including but not limited to fees for filing, copying, faxing, including petitions 

for adoptions and guardianships, summons or subpoenas shall be charged or collected 

by the clerk or sheriff’s office for cases filed in the circuit court pursuant to this 

subchapter by a governmental entity or nonprofit, including but not limited to the PA, 

AAL in dependency-neglect cases or DHHS.  Ark. Code Ann. § 9-27-310(e). 

If the clerk’s office has a fax machine, the clerk shall accept fax transmission of papers 

filed pursuant to this subchapter as described in Rule 5 of the Arkansas Rules of Civil 

Procedure in cases commenced by a governmental entity or nonprofit, including but not 

limited to the  prosecuting attorney, attorney ad litem in dependency-neglect cases, or 

DHS.  Ark. Code Ann. § 9-27-310(f). 

Notification 

Any juvenile defendant age ten (10) and above, any person having care and control of 

the juvenile, and any adult defendants shall be served with:  

(1) Copy of petition; and 

(2) Notice of hearing; or 

(3) Order to appear as provided by Arkansas Rules of Civil Procedure. Ark. Code 

Ann. § 9-27-312. 

The U.S. Supreme Court held that juvenile and parents or guardian must be notified in 

writing of specific charges or factual allegations to be considered in hearing and that 

such notice be given at the earliest practicable time, sufficiently in advance of hearing to 

permit preparation.  In Re Gault, 387 U.S. 1 (1967).   

Concurrent with the filing, a copy of any petition requesting that DHS take custody or 

provide services shall be mailed to the DHS Director and local OCC attorney.   Ark. 

Code Ann. § 9-27-310(c). 

Venue   

Juvenile shall be brought before the circuit court in county in which juvenile resides, 

except the following proceedings may be commenced in county where alleged act or 

omission occurred in: 

 (1) Nonsupport proceedings after establishment of paternity; or 

 (2) Delinquency proceedings; or 

 (3) Dependency-neglect proceedings.  Ark. Code Ann. § 9-27-307(a)(1)-(2). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Eq6O%2bfbexxoAxdX%2f1bceVCY%2fuHWQ3Xp0yly%2beor5utV3mXpL0TvZrnlWtbajoXcMjnW8mpezeqq0swCob%2beonij6%2fs4kxVEOf%2bQSU55Vn0qxNKSw5KApj6Dc4eYm7Mfd1GUNZ1sWtORy2H0dlaIme2etdWr1IAkAfqrXZEpKavM%3d
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No dependency-neglect proceeding shall be dismissed if filed in the incorrect county, but 

it shall be transferred to the proper county upon discovery of the juvenile’s residence.  

Ark. Code Ann. § 9-27-307(a)(1)(B). 

UCCJEA proceedings shall be commenced in court as provided by UCCJEA.  Ark. Code 

Ann. § 9-27-307(a)(3). 

Adoptions and guardianships may be filed in a juvenile court that has previously 

asserted continuing jurisdiction of the juvenile.  Ark. Code Ann. § 9-27-307(a)(4). 

Except for detention hearings, pursuant to Arkansas Code Annotated section 9-27-326 

and probable cause hearings, pursuant to Arkansas Code Annotated section 9-27-315, 

juvenile proceedings shall comply with Arkansas Code Annotated section 16-13-210, 

which provides that that circuit judges shall have agreement of the parties to hear 

contested cases outside of the county of venue.  Ark. Code Ann. § 9-27-307(a)(5). 

Case Transfers  

Following adjudication, the court may on its own motion or any party’s motion transfer 

the case to the county of the juvenile’s residence if the UCCJEA does not apply.  Ark. 

Code Ann. § 9-27-307(b)(1). 

The court shall not transfer any case prior to adjudication, expect for improper venue 

transfers, or any case where a TPR petition has been filed unless the court has taken 

final action on the petition.   Ark. Code Ann. § 9-27-307(b)(2). 

Prior to transferring a case to another venue, the court shall contact the judge in the 

other venue to confirm that he or she will accept the case, and upon confirmation that 

the judge will accept the case, the transferring judge shall enter a transfer order that 

shall: 

(1) indicate that the judge has accepted the transfer; 

(2) state the location of the court in the new venue; and 

 (3) set the date and time of the next hearing. Ark. Code Ann. § 9-27-307(c)(1)-(2). 

The transfer order, along with copies of the court records, shall be provided to all parties 

in the case and shall be transmitted immediately to the judge accepting the transfer.   

Ark. Code Ann. § 9-27-307(c)(2)-(3). 
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V.  TAKING INTO CUSTODY 

Alleged Delinquent Juvenile 

With Warrant 

Officer shall immediately take the juvenile before the court issuing the warrant 

and make every effort possible to notify the custodial parent, guardian, or 

custodian of the juvenile’s location. Ark. Code Ann. § 9-27-313(b)(1). 

The judge shall decide whether the juvenile should be tried as a delinquent or a 

criminal defendant pursuant to Arkansas Code Annotated section 9-27-318. Ark. 

Code Ann.  § 9-27-313(b)(2). 

Without Warrant 

By court order.  Ark. Code Ann.  § 9-27-313(a)(1)(A). 

By law enforcement officer without a warrant under circumstances set forth in 

Rule 4.1 of the Arkansas Rules of Criminal Procedure.  Ark. Code Ann. § 9-27-

313(a)(1)(B).  

By law enforcement officer or DHS representative if there is clear, reasonable 

grounds to conclude that:  

   (1) Juvenile is in immediate danger; and 

(2) Removal is necessary to prevent serious harm, illness, or injury to 

juvenile; and  

(3) If parents, guardians, or others with authority to act are unavailable or 

have not taken appropriate action to protect juvenile; and  

(4) No time to petition for and to obtain an order before taking the juvenile 

into custody.  Ark. Code Ann. § 9-27-313(a)(1)(C). 

When any juvenile is taken into custody without a warrant, the officer taking the 

juvenile into custody shall immediately make every effort possible to notify the 

custodial parent, guardian, or custodian of the juvenile’s location. Ark. Code Ann. 

§ 9-27-313(a)(2). 

Mandatory Detention 

Officer shall take a juvenile to detention and immediately make every effort to notify 

the custodial parent, guardian, or custodian of the juvenile’s location when a juvenile is 

taken into custody for the following crimes: 

(1) Unlawful possession of a handgun; 
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(2) Possession of a handgun on school property; 

(3) Unlawful discharge of a firearm from a vehicle; 

(4) Any felony committed while armed with a firearm; or 

(5) Criminal use of a prohibited weapon.  Ark. Code Ann.  § 9-27-313(d)(1)(A). 

The law enforcement officer shall take juvenile to detention and notify the juvenile 

intake officer within twenty-four (24) hours so that a petition may be filed. Ark. Code 

Ann.  § 9-27-313(d)(1)(A). 

Under this subsection, a juvenile intake officer has no authority to release. Ark. Code 

Ann.  § 9-27-313(d)(1)(B).  

A detention hearing shall be held as soon as possible but no later than seventy-two (72) 

hours after the juvenile is taken into custody on an allegation of delinquency; however, 

if the seventy-two (72) hours ends on a holiday or weekend, then the next business day.  

Otherwise, the juvenile shall be released.  Ark. Code Ann. § 9-27-326(a). 

Alleged Felony  

A law enforcement officer shall immediately make every effort possible to notify the 

custodial parent, guardian, or custodian of the juvenile’s location. Ark. Code Ann. § 9-

27-313(b)(1).  

A law enforcement officer may: 

(1)  Take the juvenile to detention; or 

(a)  The intake officer shall be notified immediately to make a detention 

decision pursuant to Arkansas Code Annotated section 9-27-322 within 

twenty-four (24) hours so that a petition may be filed if a juvenile is taken 

into custody.   

(b) If a juvenile remains in detention, a detention hearing must be held 

within seventy-two (72) hours of the taking into custody; if the seventy-

two (72) hours ends on a Saturday, Sunday or holiday, then the next 

business day.  Ark. Code Ann. § 9-27-313(d)(1)(A). 

Note:  Arkansas Code Annotated section 9-27-326(a) provides that a detention 

hearing shall be held as soon as possible but no later than seventy-two (72) hours 

after the juvenile was taken into custody; however, if seventy-two (72) hours ends 

on a holiday or weekend then the next business day.  Otherwise, the juvenile shall 

be released. 
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(2) Issue a citation to the juvenile and his or her parents to appear before the 

juvenile court and release the juvenile; or 

(A) The citation shall be issued pursuant to the Arkansas Rules of Criminal 

Procedure. 

(B) The intake officer and the prosecuting attorney shall be notified within 

twenty-four (24) hours so that a petition may be filed.  Ark. Code Ann. § 9-

27-313(d)(2)(B). 

(3) Return the juvenile to his or her home. Ark. Code Ann. § 9-27-313(d)(2)(C). 

Alleged Misdemeanor 

If a juvenile is taken into custody for an act that would be a misdemeanor if committed 

by an adult, the law enforcement officer shall immediately make every effort possible to 

notify the custodial parent, guardian, or custodian of the juvenile’s location.  Ark. Code 

Ann. § 9-27-313(d)(3). 

Note:  Arkansas Code Annotated section 9-27-322(a) provides that upon receiving notice 

that a juvenile has been taken into custody on an allegation of delinquency, the intake 

officer shall immediately notify the juvenile’s parent, guardian or custodian of the 

location at which the juvenile is being held and the reasons for the juvenile’s detention if 

such notification has not previously taken place. 

Notify the juvenile intake officer who shall make a detention decision pursuant to 

Arkansas Code Annotated section 9-27-322.  Ark. Code Ann. § 9-27-313(d)(3)(A). 

Law enforcement may issue a citation to the juvenile and his or her parents to appear 

before the juvenile court and release the juvenile. 

The citation shall be issued pursuant to the Arkansas Rules of Criminal Procedure.  

The intake officer and the prosecuting attorney shall be notified within twenty-four (24) 

hours so that a petition may be filed.  Ark. Code Ann. § 9-27-313(d)(3)(B). 

Law enforcement may return the juvenile to his or her home.  Ark. Code Ann. § 9-27-

313(d)(3)(C).  

Custody Restrictions 

 Juvenile Statements 

Statements made by juvenile to intake officer or probation officer during an 

intake process before a hearing on the merits of the petition shall not be used 

against juvenile at any stage of any proceedings. Ark. Code Ann. § 9-27-321.  
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 Juvenile Release from Custody 

If no delinquency petition to adjudicate the juvenile is filed within twenty-four 

(24) hours after the detention hearing or ninety-six (96) hours after the alleged 

delinquent is taken into custody, whichever is sooner, the alleged delinquent 

shall be discharged from custody, detention, or shelter care. Ark. Code Ann. § 9-

27-313(f).  

Juvenile Witness 

When a law enforcement officer has reasonable cause to believe that any juvenile 

found at or near the scene of a felony is a witness to the offense, he or she may 

stop that juvenile. 

After having identified himself, the officer must advise the juvenile of the 

purpose of the stop and may then demand his or her name, address, and any 

information he or she may have regarding the offense.    

Such detention shall in all cases be reasonable and shall not exceed fifteen (15) 

minutes unless the juvenile shall refuse to give such information. 

If detained further, the juvenile shall immediately be brought before any judicial 

officer or prosecuting attorney to be examined with reference to his or her name, 

address, or the information that the juvenile may have regarding the offense.  

Ark. Code Ann. § 9-27-317(i)(1)(C).  

 Questioning Juveniles 

A law enforcement officer shall not question a juvenile who has been taken into 

custody for a delinquent act or criminal offense until the law enforcement officer 

has advised the juvenile of his or her rights in the juvenile’s own language.  

Those rights include as follows: 

  (1) Miranda rights, and 

(2)  Right to speak to his or her custodial parent, guardian or custodian or to 

have that person present. Ark. Code Ann. § 9-27-317(i)(2)(A)-(B). 

No law enforcement officer shall question a juvenile who has been taken into 

custody for a delinquent act or criminal offense if the juvenile has indicated in 

any manner: 

(1) That he or she does not wish to be questioned; Ark. Code Ann. § 9-27-

317(i)(2)(C)(i). 
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(2) That he or she wishes to speak with his or her custodial parent, guardian 

or custodian or to have that person present; and Ark. Code Ann. § 9-27-

317(i)(2)(C)(ii).       

Circuit court affirmed in suppressing custodial statements of minor.  

Juvenile was taken into custody after an alleged terroristic threatening and 

criminal-mischief complaint at school. Juvenile had allegedly threatened to 

shoot another student.  The officers questioned the juvenile and he was 

subsequently appointed counsel.   Several days later, officers questioned 

him again about other criminal allegations. 

When the State filed the delinquency petition, the juvenile filed a motion to 

suppress his statements, arguing that the police violated Arkansas Code 

Annotated section 9-27-317 by failing to notify his parents when he was 

taken into custody.   The State argued that the trial court erred in 

suppressing the statement because there were no attempts to notify the 

parents.  Under section 9-27-317(h)(2), authorities must notify a parent 

when a child is taken into custody.  The parent is then present if the child 

invokes his or her right to speak to the parent.  If the parent refuses to go, 

then counsel is appointed to represent the juvenile.   

The Arkansas Supreme Court held that the parental notification operates 

as an invocation of the juvenile’s right to counsel.  Once invoked - 

questioning must stop! 

The State’s second argument that the trial court erred in ruling that the 

officers violated the juvenile’s Sixth Amendment right to counsel once 

counsel was appointed and when officers questioned him outside the 

presence of counsel is not necessary to address because the trial court 

properly suppressed the statements on the basis that officers made no 

attempt to contact the juvenile’s parents prior to questioning the juvenile.  

State v. L.P., 369 Ark. 21 2007).     

Since the felony information charging appellant with capital murder was 

not filed in juvenile court, he had no right to assert that his mother should 

have been present during his questioning.  Jenkins v. State, 348 Ark. 686 

(2002).   

A sixteen-year-old juvenile was charged as an adult with capital murder, 

burglary and theft of property. He argued that the trial court should have 

suppressed his statement because he asked to speak to a parent and 

questioning should have stopped pursuant to the juvenile code. However, 

the Arkansas Supreme Court, in a 4-3 decision, held that since the juvenile 

was to be charged as an adult, the protection in the juvenile code of having 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rbRTOXch8Q%2fwa4X%2fiXjQFlOSUGXtoVm0qk0VH3vwRP56BXw1ITFpqmO8eFxXRkvmDPWdj65Cr8ejGd7T8aPfIVCsG5%2fQDT4RzHY9kIO%2by3hG6fVVwqoGkjZHp9Eo1M2UJsPIChsEpiWGw8VNIkVbJDhCuXJyiioIjsYLkAEOJRs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fD15JFRMwotFbeGugig2HECAkjwF1MRuvCCsg3o1tcH0IaJFHgv7Y6Yr2Hto%2bHAf6OLnJ1Fwn1DpQDwdCFDLxtOxsWm4S6Eg%2fyWmEK8glvUI18i20uAh96RnriE9O%2bvP63pVEbZP7tWcDA1Hhk7kh12FmUBjad02omOCMV3iqa0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fD15JFRMwotFbeGugig2HECAkjwF1MRuvCCsg3o1tcH0IaJFHgv7Y6Yr2Hto%2bHAf6OLnJ1Fwn1DpQDwdCFDLxtOxsWm4S6Eg%2fyWmEK8glvUI18i20uAh96RnriE9O%2bvP63pVEbZP7tWcDA1Hhk7kh12FmUBjad02omOCMV3iqa0%3d
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a parent present during the interrogation did not apply.  Ray v. State, 344 

Ark. 136 (2001). 

A juvenile’s right to speak to a parent/guardian or to have one present at 

questioning is a statutory, not a constitutional right. Law enforcement does 

not have to inform a juvenile of this right. The juvenile must invoke this 

right.  Miller v. State, 338 Ark. 445 (1999); Matthews v. State, 67 Ark. 

App. 35 (1999). 

A juvenile has the right to speak to a parent or have a parent present 

during juvenile or criminal proceedings; however, the juvenile and not the 

parent or guardian must invoke this statutory right.  Conner v. State, 334 

Ark. 457; Isbell v. State, 326 Ark. 17 (1996). 

(3) that he or she wishes to consult counsel before submitting to any 

questioning.  Ark. Code Ann. § 9-27-317(i)(2)(C)(iii). 

No waiver of the right to counsel shall be accepted when a juvenile is in the 

custody of DHS, including the Division of Youth Services. Ark. Code Ann. § 9-27-

317(g). 

All waivers of the right to counsel, except those made in the presence of the court 

and accepted only upon a finding by the court of clear and convincing evidence, 

shall be in writing and signed by the juvenile.  Ark. Code Ann.   § 9-27-317(h)(1). 

When a custodial parent, guardian, or custodian cannot be located or is located 

and refuses to go where the juvenile is held, counsel shall be appointed as if the 

juvenile invoked the right to counsel.  Ark. Code Ann.  § 9-27-317(h)(2). 

A law enforcement officer who takes a juvenile into custody for a delinquent or 

criminal offense shall advise the juvenile of his or her Miranda rights in the 

juvenile’s own language.  Ark. Code Ann. § 9-27-317(i)(2)(A). 

Fingerprinting & Photographing 

A juvenile shall be photographed and fingerprinted by the law enforcement agency 

when he or she is arrested for an offense that, if committed by an adult, would 

constitute a felony or a Class A misdemeanor wherein violence or the use of a weapon 

was involved.  Ark. Code Ann. § 9-27-320(a)(1). 

In an allegation of delinquency, a juvenile shall not be photographed or fingerprinted by 

any law enforcement agency unless he or she has been taken into custody for the 

commission of an offense that, if committed by an adult, would be a felony or a Class A 

misdemeanor wherein violence or the use of a weapon was involved.  Ark. Code Ann. § 

9-27-320(a)(2). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ohNoA2pCm9igTArK3P5HpY9wv1jl6eX1qw1OlEPYlErR1uCkhFD0FME%2b0uiFIOmKwvTJAcK%2fjvwDKiy0skIxSKQBBBjrF4F5g%2fp8gY3Dl0kMJ0P7pOTCFFkIFFQM%2b1vcumwyLZCFOTOUTivPw%2bRKFrCJsvnVYZoI9%2bVRKH6st38%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ohNoA2pCm9igTArK3P5HpY9wv1jl6eX1qw1OlEPYlErR1uCkhFD0FME%2b0uiFIOmKwvTJAcK%2fjvwDKiy0skIxSKQBBBjrF4F5g%2fp8gY3Dl0kMJ0P7pOTCFFkIFFQM%2b1vcumwyLZCFOTOUTivPw%2bRKFrCJsvnVYZoI9%2bVRKH6st38%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YgfIioydzjnmY%2fd61MaoO982PEtUPXsBuM3yleeeEoqt%2fygSHdOEjoE4tB76e%2bZhS4LKNxoRnGe%2f%2bdC7cXTTVj%2btu3XD8WFUIYBjiSwWNYUnXQ2b%2bvE7gsuM7a1vPtdHEUy08gCwJS10HQx%2bSfpGOCg6vNfi9gwsB9B8fcE5vLY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=xmTvPXcxpEyAy642KwULXCzcKivzWup8trjukQSrsnOmOS26cHqUOysC0FlSE0meK6Zc9pveFjmrIxFsrctrX6qoYeUr51gRbaRPWLegY7R5DP0GJGsdkNSuOwnD3z3jYtHEB%2bgBS1GO4YUxmSPU8XRaPVO0ypgHNc7P%2fRGKR38%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=xmTvPXcxpEyAy642KwULXCzcKivzWup8trjukQSrsnOmOS26cHqUOysC0FlSE0meK6Zc9pveFjmrIxFsrctrX6qoYeUr51gRbaRPWLegY7R5DP0GJGsdkNSuOwnD3z3jYtHEB%2bgBS1GO4YUxmSPU8XRaPVO0ypgHNc7P%2fRGKR38%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=WQcwmv6QObL1ypnZ5wBNMP7VqmOcYdJxIVO9esEVzZuQFEOtaSOG3qbWXTHui7xZhHIKKKEGe3hjlHXCkqAE5dtz48CUTjzk5wzdGUouw%2f9nM1RU%2bUpnFvZ3AzLVoN%2fO9rW6LH4UfF7IDZ3xZZDL1d8ndNW1Ac5DZK%2bu4oiXx0A%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=WQcwmv6QObL1ypnZ5wBNMP7VqmOcYdJxIVO9esEVzZuQFEOtaSOG3qbWXTHui7xZhHIKKKEGe3hjlHXCkqAE5dtz48CUTjzk5wzdGUouw%2f9nM1RU%2bUpnFvZ3AzLVoN%2fO9rW6LH4UfF7IDZ3xZZDL1d8ndNW1Ac5DZK%2bu4oiXx0A%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=68aKppP0%2bX7pMoh%2bP%2bTeqdj8vFUhVwhCYGyIUDFeDQMbZANVXgqW5bbCSGwtxP3V2YtCOKhpwyKUxOfUeP5sVgYGBVVJbXyLwpLjKJKWcbGHOqL0gJUw1MQD7p26KX6aIsaaVzBj0V%2bn7BxgZJUIuiVKvlQXKzGYWjAkBXc48jc%3d
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Copies of a juvenile’s fingerprints and photograph shall be made available only to: 

 (1) Law enforcement agencies; 

 (2) Arkansas Crime Information Center (ACIC); 

 (3) Prosecuting attorneys; and 

 (4) Juvenile division of circuit court.  Ark. Code Ann. § 9-27-320(b)(1). 

Photographs and fingerprints of juveniles adjudicated delinquent for offenses for which 

they could have been tried as adults shall be made available to prosecuting attorneys 

and circuit courts for use at sentencing in subsequent adult criminal proceedings 

against those same individuals. Ark. Code Ann. § 9-27-320(b)(2). 

Each law enforcement agency in the state shall keep a separate file of photographs and 

fingerprints with the intention that such photographs and fingerprints of juveniles not 

be kept in the same file with those of adults.  Ark. Code Ann. § 9-27-320(c). 

When the juvenile is found not to have committed the alleged delinquent act, the 

juvenile court: 

(1) may order any law enforcement agency to return all pictures and fingerprints to 

the juvenile court; and 

(2) shall order the law enforcement agency that took the juvenile into custody to 

mark the arrest record with the notation “found not to have committed the 

alleged offense.”  Ark. Code Ann. § 9-27-320(d). 

Custody of Alleged Dependent-Neglected Juvenile 

By court order.  Ark. Code Ann. § 9-27-313(a)(1). 

By law enforcement officer or DHS representative if there are clear reasonable grounds 

to conclude that the:  

 (1) Juvenile is in immediate danger; 

(2) Removal is necessary to prevent serious harm from his or her surroundings and 

to prevent illness or injury to juvenile; 

(3) Parents or others with authority to act are unavailable or have not taken 

appropriate action to protect juvenile from danger; and 

(4) There is not time to petition for and obtain a court order.  Ark. Code Ann. §  9-27-

313(a)(1)(C). 
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By law enforcement officer, DHS representative, or other authorized person when 

juvenile is alleged to be dependent-neglected or pursuant to Child Maltreatment 

Reporting Act.  Ark. Code Ann. § 9-27-313(c); Ark. Code Ann. § 12-18-1001(a). 

When taken into custody, the official shall notify DHS and make every possible effort to 

notify the custodial parent, guardian, or custodian of the juvenile’s location, and written 

notification to the parents shall provide:  

 (1) That the juvenile has been taken into foster care; 

(2) The name, location, and number of a DHS representative whom they can contact 

about the juvenile; 

 (3) The juvenile’s and parents’ rights to receive a copy of the petition; 

 (4) The location and telephone number of court; and 

 (5) The procedure for obtaining a hearing; or Ark. Code Ann. § 9-27-313(c)(1)(B). 

 (6) Return the juvenile home.  Ark. Code Ann. § 9-27-313(c)(2). 

Custody of Alleged FINS 

By court order; Ark. Code Ann. § 9-27-313(a)(1). 

By law enforcement officer or DHS representative if there are clear reasonable grounds 

to conclude that the:  

 (1) Juvenile is in immediate danger; and 

(2) Removal is necessary to prevent serious harm from his or her surroundings or 

from illness or injury to juvenile; and 

(3) Parents, guardians, or others with authority to act are unavailable or have not 

taken appropriate action to protect juvenile from danger; and 

(4) There is not time to petition for and obtain a court order.  Ark. Code Ann. §  9-27-

313(a)(1)(C). 

FINS Custody Options 

(1)   Take juvenile to shelter care. 

(A) Law enforcement shall notify DHS, parents, guardian, other 

person having care of the juvenile, and the intake officer.  

    (B) Written notification to parents shall provide: 
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 (i) the juvenile’s location; 

 (ii) juvenile’s and parents’ right to receive copy of petition; 

 (iii) location and telephone number of court; and 

(iv) procedure for obtaining a hearing. Ark. Code Ann. § 9-27-

313(e)(1). 

 (2) Return the juvenile home.  Ark. Code Ann. § 9-27-313(e)(2). 

(3)  Hold in juvenile detention facility for identification, processing, or 

arranging for release or transfer to an alternative facility, only if: 

(A) the parent, guardian, or other person lives beyond a 50-mile radius 

or out of state and the juvenile has been away from home for more 

than twenty-four (24) hours, and the juvenile may be held in a 

juvenile detention facility for up to six (6) hours (if parent lives in 

state) or twenty-four (24) hours excluding weekends and holidays 

(if parent lives out of state). Ark. Code Ann. § 9-27-313(e)(1)(B)(i). 

 Limitation on the Detention of FINS 

Such holding shall be limited to the minimum time necessary for purposes of 

identification, processing, or arranging for release or transfer to another facility. 

Holding shall not occur in any facility utilized for the incarceration of adults and 

must also be separated from detained juveniles charged or held for delinquency.  

Ark. Code Ann. § 9-27-313(e)(1)(B)(ii). 

DHS Custody Solely Because of Actions of Someone Other than Custodial Parent 

DHS shall immediately exercise all efforts to identify and locate the custodial parent or 

custodial parents of the minor.  Ark. Code Ann. § 9-25-104(a). 

When the custodial parent is identified and located, and if that parent is a custodial 

parent, DHS shall immediately notify the parent as to the location of the minor and of 

the parent’s right to obtain possession of the minor at that location. Ark. Code Ann.  § 9-

25-104(b). 

DHS shall not withhold custody or possession of any child from the child’s custodial 

parent or parents unless a petition for dependency-neglect is filed naming the custodial 

parent or parents as a party.   Ark. Code Ann. § 9-25-104(c).     
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VI. EMERGENCY EX PARTE ORDERS 

Ex Parte Order  

Court shall issue an ex parte order to remove the juvenile from the custody of the 

parent, guardian, or custodian when probable cause exists that immediate emergency 

custody is necessary to: 

 (1) Protect the juvenile’s health or physical well-being from immediate danger; or 

(2)  Prevent juvenile’s removal from state. Ark. Code Ann. § 9-27-314(a)(1). 

Court shall issue an ex parte order to provide specific appropriate safeguards to protect 

the juvenile when there is probable cause to believe an emergency order is necessary to 

protect the health or physical well-being of the juvenile from immediate danger.  Ark. 

Code Ann. § 9-27-314(a)(2)(A). 

Specific safeguards shall include the court’s ability to restrict a legal custodian’s right 

to: 

(1)  Having contact with the juvenile; 

(2) Removing the juvenile from a placement if the legal custodian placed or allowed 

the child to remain in that home for more than six (6) months and DHS has no 

immediate health, physical or well-being concerns.  Ark. Code Ann. § 9-27-

314(a)(2)(B). 

The court shall issue an emergency ex parte order for emergency custody placing 

custody of the juvenile with DHS when there is probable cause to believe that he or she 

is a dependent juvenile.  Ark. Code Ann. § 9-27-314(a)(3). 

Dependent juvenile means:      

(1) A child of a parent who is in DHS custody; 

(2) A child whose parent or guardian is incarcerated and has no appropriate relative 

or friend willing or able to provide care for the child; 

(3) A child whose parent or guardian is incapacitated so they cannot care for the 

juvenile and they have no appropriate relative or friend to care for the child; 

(4) A child whose custodial parent dies and no appropriate relative or friend is 

willing or able to care for the child; 

(5) A child who is an infant relinquished to the custody of DHS for the sole purpose 

of adoption; 
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(6) A safe-haven baby;  

(7) A child who has disrupted his or her adoption, and the adoptive parents have 

exhausted resources available to them; 

(8) A child who has been a victim of human trafficking as a result of threats, 

coercion, or fraud.  Ark. Code Ann. § 9-27-303(17). 

Purpose of ex parte order for emergency custody is to: 

Remove the juvenile from custody of parent, guardian, or custodian as necessary 

to protect the health and well-being of the juvenile from danger or to prevent the 

juvenile’s removal from the state; and  

To determine an appropriate plan for the juvenile’s placement.   Ark. Code Ann. 

§ 9-27-314(a). 

Ex Parte Order Notice 

The order shall include notice to all defendants and respondents named in the petition 

of the:  

(1) Right to hearing and procedure for obtaining hearing within five (5) business 

days of issuance of ex parte order;  

(2) Right to representation by counsel;  

(3) Right to appointed counsel if indigent and the procedure for obtaining appointed 

counsel; and 

The court may appoint counsel for the parent or guardian from whom legal custody was 

removed in the emergency ex parte order and determine eligibility at the probable cause 

hearing.   

Location and telephone number of the court and the date and time of the probable cause 

hearing, if known.  Ark. Code Ann. § 9-27-314(b). 

Immediate notice of order shall be given by the petitioner or by the court to the 

juvenile’s parents, guardians, or custodian and the juvenile.   Ark. Code Ann.  § 9-27-

314(c)(1). 

All defendants shall be served according to Arkansas Rules of Civil Procedure or as   

otherwise provided by court. Ark. Code Ann. § 9-27-314(c)(2). 
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Appointment of  Parent Counsel  

The court may appoint counsel for the parent or guardian from whom legal custody was 

removed in the emergency ex parte order and determine eligibility at the probable cause 

hearing.  Ark. Code Ann. § 9-27-314(b)(3)(A). 

Appointment of Attorney Ad Litem 

The court shall appoint an attorney ad litem to represent the best interest of the 

juvenile  when an emergency ex parte order is entered in a dependency-neglect case.  

Ark. Code Ann. § 9-27-316(f)(1). 

Federal IV-E Findings Required 

In the initial order of removal, the court shall make specific findings: 

 (1) Whether it is contrary to the welfare of the juvenile to remain at home; 

(2) Whether removal and the reasons for removal is necessary to protect the health 

and safety of the juvenile; and  

(3) Whether removal is in the best interest of the juvenile.   Ark. Code Ann. § 9-27-

328(b)(1). 
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VII.  RIGHT TO COUNSEL 

Alleged Juvenile Delinquents’ and FINS’ Right to Counsel 

A juvenile and his or her parent, guardian or custodian shall be advised of the juvenile’s 

right to counsel at all stages of the proceedings.  Juvenile shall be advised of right by: 

(1) Law enforcement officer taking a juvenile into custody; 

 (2) Intake officer at the initial intake interview; 

(3) Court at the juvenile’s first appearance.  Ark. Code Ann. § 9-27-316(a); Rhoades 

v. State, 315 Ark. 658 (1994). 

Arkansas Code Annotated section 9-27-316 makes it clear that in both 

delinquency and FINS cases a juvenile has a right to counsel and to an attorney 

ad litem who represents the best interest of the juvenile, but that this is not 

intended to be the same person.  Because the juvenile was denied counsel, the trial 

court exceeded its authority, and the order was thus invalid.  The petitioner’s writ 

of habeas corpus was granted. Since the writ of habeas is granted the writ of 

certiorari is moot.  Ark. Dep’t of Human Servs. v. Mainard, 358 Ark. 204 (2004). 

The provisions of Anders v. California, 386 U.S. 738 (1967), which protect an 

adult appellant’s right to counsel on appeal, apply equally to a juvenile’s appeal of 

an adjudication of delinquency.  Gilliam v. State, 305 Ark. 438 (1991). 

The U.S. Supreme Court held that the child and his parent must be notified of the 

child’s right to be represented by counsel and to have counsel appointed if they 

cannot afford it.  In Re Gault, 387 U.S. 1 (1967). 

EJJ Offenders’ Right to Counsel 

A right to counsel for an EJJ offender exists at every stage of the proceeding, including 

all reviews.  Ark. Code Ann. § 9-27-316(a)(2). 

Note: Arkansas Code Annotated section 9-27-317(f) provides that no waiver of counsel 

shall be accepted in any case when a juvenile has been designated as an EJJ offender. 

Appointed Counsel 

Court shall appoint counsel to represent juvenile at all appearances before the court if 

counsel is not retained or it does not appear that counsel will be retained, unless counsel 

is waived in writing.  Ark. Code Ann. § 9-27-316(c). 

Court shall appoint counsel for the juvenile when judge determines that there is a 

reasonable likelihood that the juvenile proceeding will result in commitment to an 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cGNC46o9diZ3el9MPRncKYjXNpY9GKM0yD7JC%2bUJ%2bP%2fsbXCV95lCiR4nYgHqcvCNKMjBvL0FxpdhaOEzj9tDdl%2bw%2fZIi3tz8w6z5bPTUAPcZtA2eTxgJp8x2VeNFS6f8RdsE7%2bpN793cuGBaJ9QplnprpyC8Bishk8VAMIjLY5k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cGNC46o9diZ3el9MPRncKYjXNpY9GKM0yD7JC%2bUJ%2bP%2fsbXCV95lCiR4nYgHqcvCNKMjBvL0FxpdhaOEzj9tDdl%2bw%2fZIi3tz8w6z5bPTUAPcZtA2eTxgJp8x2VeNFS6f8RdsE7%2bpN793cuGBaJ9QplnprpyC8Bishk8VAMIjLY5k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=tLLOOwdJ4jq680mvTUCoRoHDIMdu48aL%2bpYijNnchgv%2bZwxpgHFz46wRjntU2uddKbgn%2f1dhSDBKd7g8JSTdJTWL1i3uRsD%2bMLnYPLSpw2fjdfHsiR2j33HprfjlSBHpRe3hvu5pdklTLNK7Z8r7RU1Rrc90hxXbLspGojk1hr4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=tp%2bYZWqzrTi2aBJxu8wHJhYsw%2bpkIE9rS3e1IVtd2yU1bjv2JoZ0YijHdEvJgF6nKgjffuRp608elhNVEAY3N7kTI2%2fayqnQdfnptObSyncKPsfm6ED4qxIRIATOgwI%2bhZ9EKEPgzlWe2eH%2bQSCP5%2fVzjspcNQDTvhat21KqFXw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VG9pHqwSz7quFAZHDmPv7xtkb9cE%2f7Yqmrx7s%2fPVi651aK5oHSz7AHXJXPcBTOrUo38WMyhDZ6wJwJPL%2fR7bBrbzzfUUyWE2RMO%2bjOuzI%2f5dkppTE5PiCBr8vcwJ0XTnnO%2bbFlLjRk6ddt1xLc6u8d7acPOzBvYXEHPcAsFWYVE%3d
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institution in which the juvenile’s freedom would be curtailed and counsel has not been 

retained.  Ark. Code Ann. § 9-27-316(d). 

Note: Arkansas Code Annotated section 9-27-317(e) provides that no waiver of counsel 

shall be accepted in any case where counsel was appointed due to likelihood of juvenile’s 

commitment to an institution.   

Court shall consider juvenile’s and family’s financial resources.  Ark. Code Ann. § 9-27-

316(b)(1). 

The court may order financially able juveniles, parents, guardians, or custodians to pay 

all or part of reasonable attorneys’ fees and expenses for representation of a juvenile: 

(1) Following a review by the court of an affidavit of financial means completed and 

verified by the parent, and 

(2) Determination by the court that the parent or juvenile has the ability to pay. 

Ark. Code Ann. § 9-27-316(b)(2). 

Failure of juvenile’s family to retain counsel for juvenile shall not deprive juvenile of the 

right to appointed counsel.  Ark. Code Ann. § 9-27-316(b)(1)(B). 

Appointment of counsel shall be made sufficiently in advance of court appearance to 

allow adequate preparation and consultation with client.  Ark. Code Ann. § 9-27-316(e). 

Alleged Dependent-Neglected Juveniles’ Right to Counsel 

The court shall appoint an attorney ad litem who shall meet standards and 

qualifications established by the Arkansas Supreme Court to represent the best interest 

of the juvenile when a dependency-neglect petition is filed or when an emergency ex 

parte order is entered in a dependency-neglect case, whichever occurs earlier.  Ark. 

Code Ann. § 9-27-316(f)(1); Supreme Court Administrative Order Number 15. 

The court may appoint an attorney ad litem to represent the best interest of a juvenile 

involved in any case before the court and shall consider the juvenile’s best interest in 

determining whether to appoint an attorney ad litem.  Ark. Code Ann. § 9-27-316(f)(2). 

Each attorney ad litem shall: 

(1) File written motions, responses, or objections at all stages of the proceedings 

when necessary to protect the best interest of the juvenile; 

(2) Attend all hearings and participate in all telephone conferences with the court 

unless excused by the court; and  

(3) Present witnesses and exhibits when necessary to protect the juvenile’s best 

interest.  Ark. Code Ann. § 9-27-316(f)(3). 

https://courts.arkansas.gov/print/rules-and-administrative-orders/court-rules/order-15-attorneys-151-qualifications-and-standards
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An attorney ad litem shall be provided access to all records relevant to the juvenile’s 

case, including but not limited to: 

 (1) school records, 

 (2) medical records, 

 (3) juvenile court records, and 

(4) DHS records to the extent permitted by federal law.  Ark. Code Ann. § 9-27-

316(f)(4). 

If the juvenile’s wishes differ from the attorney’s determination of the juvenile’s best 

interest, the attorney ad litem shall communicate the juvenile’s wishes to the court in 

addition to presenting his or her determination of the juvenile’s best interest.  Ark. Code 

Ann. § 9-27-316(f)(5)(B).  

Court Appointed Special Advocate (CASA) 

The court may appoint a volunteer CASA from a program that shall meet all state and 

national CASA standards to advocate for juveniles in dependency-neglect proceedings.  

Ark. Code Ann. § 9-27-316(g)(1). 

 No CASA shall be assigned a case before: 

(1) Completing a training program in compliance with national and state standards; 

and   

(2) Being approved by the local CASA program which will include appropriate 

criminal background and child abuse registry checks.  Ark. Code Ann. § 9-27-

316(g)(2). 

Each CASA shall investigate the case to which he or she is assigned to provide 

independent factual information to the court through the attorney ad litem, court 

testimony, or court reports. 

 The CASA may testify if called as a witness. 

When the CASA prepares a written report for the court, the advocate shall provide all 

parties with a copy of the written report seven business days before the relevant 

hearing. 

Each CASA shall monitor the case to which he or she is assigned to ensure compliance 

with the court’s orders.  Ark. Code Ann. § 9-27-316(g)(3). 

Upon presentation of an order of appointment, a CASA shall be provided access to all 

records relevant to the juvenile’s case, including but not limited to: 
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 (1) school records, 

 (2) medical records, 

 (3) juvenile court records, and 

(4) DHS records to the extent permitted by federal law. Ark. Code Ann. § 9-27-

316(g)(4). 

A CASA is not a party to the case to which he or she is assigned and shall not call 

witnesses or examine witnesses.  Ark. Code Ann. § 9-27-316(g)(5). 

A CASA shall not be liable for damages for personal injury or property damage, 

pursuant to Arkansas Code Annotated sections 16-6-101 through 105.  Ark. Code Ann. § 

9-27-316(g)(6). 

Except as provided by this subsection, a CASA shall not disclose any confidential 

information or reports to anyone except as ordered by the court or otherwise provided by 

law.  Ark. Code Ann. § 9-27-316(g)(7). 

Parent’s and Guardian’s Right to Counsel 

All parents and custodians have a right to counsel in all dependency-neglect 

proceedings.  Ark. Code Ann. § 9-27-316(h)(1)(A).  

Parents and custodians shall be advised in the dependency-neglect petition or the ex 

parte emergency order, whichever is sooner, and at the first appearance before the 

court, of the right to counsel and the right to appointed counsel, if eligible.   Ark. Code 

Ann. § 9-27-316(h)(1)(C). 

In all dependency-neglect proceedings that set out to remove legal custody from a 

parent or custodian, the parent or custodian from whom custody was removed shall 

have the right to be appointed counsel, and the court shall appoint counsel if the court 

makes a finding that the parent or custodian from whom custody was removed is 

indigent and counsel is requested by the parent or custodian.  Ark. Code Ann. § 9-27-

316(h)(1)(B). 

The right to an attorney and the appointment upon a determination of indigency 

are mandatory.  It was an error to proceed at a hearing where the appellant 

requested representation and to require her to testify without representation; 

however, it was harmless in the limited circumstance of this case.  The error was 

cured at the termination hearing where appellant was represented by counsel and 

where all the evidence presented at earlier hearings was presented.  Briscoe v. 

State, 323 Ark. 4 (1996).  

Appellant’s right to counsel was not violated where she was notified of her right to 

counsel and had obtained counsel to represent her; she did not object to the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5%2bIJVGOCpS97uRmWrTvRPkOiIKkbfvuGQ91i6rkDBekPSem3KNFcVChmSEKdGBQwxoMJdfROVKjqKdonr9L7uKpxHV70LxpNsX35tNKWBVWqV9vPIxg4H4ZOkrN%2bsqOaQL9E1qGSWvqtV%2bHTgj9QXbia%2fBp50LUzIdrwtS2AGJY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5%2bIJVGOCpS97uRmWrTvRPkOiIKkbfvuGQ91i6rkDBekPSem3KNFcVChmSEKdGBQwxoMJdfROVKjqKdonr9L7uKpxHV70LxpNsX35tNKWBVWqV9vPIxg4H4ZOkrN%2bsqOaQL9E1qGSWvqtV%2bHTgj9QXbia%2fBp50LUzIdrwtS2AGJY%3d
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hearing commencing, nor did the attorney representing her at the subsequent 

hearing.  Nance v. Ark. Dep’t of Human Servs., 316 Ark. 43 (1994). 

All parents shall have the right to be appointed counsel in termination of parental 

rights hearings, and the court shall appoint counsel if the court makes a finding that 

the parent is indigent and counsel is requested by parent.  Ark. Code Ann. § 9-27-

316(h)(1)(D).  

The circuit court’s finding that appellant was not indigent for the purpose of his 

TPR appeal was affirmed.  At a hearing on appellant’s indigency motion, the 

circuit court noted that his affidavit was not sworn to, and, without objection, 

took judicial notice that appellant testified at the TPR hearing that he made 

$2100 per month.  The burden of establishing indigency is on the person claiming 

indigency status and is a question of law and fact.  The circuit court is directed to 

use the federal poverty guidelines in determining indigency.  Cordero v. Ark. 

Dep’t of Human Servs., 2014 Ark. 64. 

Appellant’s claim that she was denied the right to effective assistance of counsel 

under the Sixth Amendment and that she was prejudiced by her first appointed 

counsel was not addressed in this case because appellant did not raise the issue 

with the trial court.  However, the court recognized a parent’s right to counsel for 

parents in termination proceedings includes the right to effective counsel and 

adopted the standard for ineffectiveness set out in Strickland v. Washington, 466 

U.S. 668 (1984).  Strickland requires the defendant to prove: 

   Counsel’s performance was deficient, and 

Counsel’s deficient performance prejudiced the defendant to the extent of 

depriving him or her of a fair trial.  

Jones v. Ark. Dep’t of Human Servs., 361 Ark. 164 (2005). 

TPR reversed because trial judge erred in finding that appellant had waived her 

right to counsel.  In order to establish a voluntary and intelligent waiver, the 

judge must: 

Explain the desirability of having the assistance of counsel; and, 

Advise the parent of the drawbacks and disadvantages of self-

representation so that the record will establish that he/she knows what 

he/she is doing and that he or she has made the choice with his or her eyes 

wide open.   

Battishill v. Ark. Dep’t of Human Servs., 78 Ark. App. 68 (2002).  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FYZoPb67gxUt39fXEoVFu53NqxYjmNN7dvlVIWrqH9bGiKn39%2b7cm7zWwvdh%2bw3ydOgJg0kwmgPscJPngcUtc9tGYoJMAqJ9O4drnAayIpMwgxI7WGCQVAorCDPR9oLKrnH6glJQ3NyvSajX5hIIIsRolqVm2E37zyysfcVgx4A%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yHvd0RYIkuNOwV3rbkcj68CqSOW6EX5DmobJClYdfV2rn7Wik6keUK2ddhkMqhoq8aM5giDW8eNM%2b9VS9VUF1FAOZugbqLUcfp2%2f1mgCPBaSo0r5mEGtOQuj%2b2zQAuxrW2pg6paK3QVpfb3sPcUVN6KfCR9eeCCgLFhLPAW6VXI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yHvd0RYIkuNOwV3rbkcj68CqSOW6EX5DmobJClYdfV2rn7Wik6keUK2ddhkMqhoq8aM5giDW8eNM%2b9VS9VUF1FAOZugbqLUcfp2%2f1mgCPBaSo0r5mEGtOQuj%2b2zQAuxrW2pg6paK3QVpfb3sPcUVN6KfCR9eeCCgLFhLPAW6VXI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qLGS2Lf9HSAf0hJSWwa%2bqTtX8UcnrGalM6sFY5mT4si3%2bSK0obQCHGoPEdOZTav8nhfRx1ZL758wnSUeBmYNBOyaphYIhycyU5ctU%2bVkM4HAKVwIBcfV%2fxGZBps8z4pPXk0fMTfTuhu0dmSnmnUmkUYlMVVYxQ%2fuNMhHIeI7jA8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jCm3pKDXo%2b2f%2fD37mJ%2bDPAodQBEWGJ0rG72Wh6q3OO%2b0W5vEbyk6ZQm7aSjpI4Y5UTA0HolfvyEs2w3nr1Anff%2bauVc%2fFmI7Odly81iUxBggALoXnRBnsXO3t5f4kJHz90%2bv8CI8FoELS63J8mcvh8PbWW1HuohXN4SIbHn%2b%2bwU%3d
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The Arkansas Supreme Court vacated the Arkansas Court of Appeals and held 

that appellant’s request to waive counsel was not unequivocal and, therefore, it 

would have been error for the trial court to accept that waiver, because her request 

did not satisfy constitutional standards for the waiver of counsel.  A waiver of 

counsel is valid only if: 

Request is unequivocal and timely asserted; 

There has been a knowing and intelligent waiver of the right to counsel; 

and, 

The defendant has not engaged in conduct that would prevent the fair and 

orderly exposition of the issues.   

Bearden v. Ark. Dep’t of Human Servs., 344 Ark. 317 (2001). 

If at the permanency planning hearing the court establishes the goal of adoption and 

counsel has not yet been appointed for a parent, the court shall appoint counsel in the 

permanency planning order to represent the parent as provided by subdivision (h)(1)(D) 

of this section.  Ark. Code Ann. § 9-27-316(h)(2).  

Putative parents do not have a right to appointed counsel in dependency-neglect 

proceedings, except for termination of parental rights proceedings, and only if: 

 (1) The court makes a finding on the record that the putative parent is indigent; 

(2) The court finds that the putative parent has established significant contacts 

 with the juvenile so that the putative rights attach; 

(3)   Due process requires appointment of counsel for a full and fair hearing for the 

putative parent in the termination hearing; and  

 (4)   The putative parent requested counsel.  Ark. Code Ann. § 9-27-316(h)(3). 

If at the permanency planning hearing the court establishes the goal of adoption, the 

court shall determine if the putative parent has established significant contacts with 

the juvenile in order for the putative parent’s rights to attach and shall appoint counsel 

if eligible as provided in subdivision (h)(3) of this section.  Ark. Code Ann. § 9-27-

316(h)(4).   

The  attorney shall be provided access to all relevant records, including but not limited 

to: 

 (1) school records, 

 (2) medical records,  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=LUe07aAn6oc1dR4Zwv4usDjKDttnF79Ap8RLQBj1WcHbgYZ2laYhkCpIHqcGD9sSLZBp3X2qyXjOQmQ%2bk0YaJUAffzE%2b%2b98rxy2yHkpc1UTgEZ6gXcF78vnGp%2f2o5%2bINyVyp65N5UOJMs%2fngng0JaoIzYsnETCninELX0%2b8ApVo%3d
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 (3) juvenile court records, and  

(4) DHS records to which they are entitled under state and federal law.  Ark. Code 

Ann. § 9-27-316(h)(5). 

Appointment of counsel shall be made sufficiently in advance of court appearance to 

allow adequate preparation and consultation with client.  Ark. Code Ann. § 9-27-

316(h)(6)(A). 

Attorney Fees and Payment  

The court shall order financially able parents or custodians to pay all or part of 

reasonable attorney’s fees and expenses for court-appointed representation after review 

by the court of an affidavit of financial means completed and verified by the parent or 

custodian and a determination by the court of any ability to pay.  Ark. Code Ann. § 9-27-

316(h)(5)(A). 

All moneys collected by the clerk shall be placed in the Juvenile Court Representation 

Fund this fund.  Ark. Code Ann. § 9-27-316(b)(2); Ark. Code Ann. § 9-27-316(h)(5)(B)(i). 

Court may direct that money from this fund be used to provide counsel for indigent 

parents or custodians in dependency-neglect cases at the trial level. Ark. Code Ann. § 9-

27-316(h)(5)(b)(ii). 

Upon a determination of indigency and a finding by the court that the fund does not 

have sufficient funds to pay reasonable attorney’s fees and expenses incurred at the 

trial court level and that state funds have been exhausted, the court may order the 

county to pay such reasonable fees and expenses, until the state provides funding for 

such counsel.  Ark. Code Ann. § 9-27-316(h)(5)(iii). 

The court held that requiring counsel to represent an indigent parent pro bono in 

a termination case amounts to an unconstitutional taking.  Although termination 

cases are civil in nature, the same principles that require payment of attorney’s 

fees for indigent criminal defense are applicable to termination cases.  Baker v. 

Ark. Dep’t of Human Servs., 340 Ark. 42 (2000). 

This is a supplemental opinion granting petition for rehearing on the issue of 

indigent counsel fees in a termination of parental rights case.  The parent’s 

attorney argued that the Juvenile Court Representation fund is not the 

appropriate fund to be used for the payment of indigent parent’s counsel in TPR 

cases.  The court agreed and stated that the claim is against the state.  Thus, the 

State is responsible for payment of her fees and expenses for services performed on 

behalf of the State.  The court granted counsel fees and costs for work at the 

appellate level and remanded the matter to the trial court to be paid out of the 

Juvenile Court Representation Fund.  In the event there are insufficient funds, the 

court directed the attorney to seek compensation from the Arkansas Claims 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9KgmTh41AdfY%2fkf6r1lDvUzWCu1RoapcShqzfvv40lKHtR1%2fpw75SL6oZ2JBT8ZBYI9P9vhE9pdhmUgQCMBgH6aK1Xa5pxzj8yItllGprEygXjEiZZJTiJjTm2GTmhJP10rSCr%2bExL4uFLB3bPqMMZkxARtbhj6VDCFJGj8XgSo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9KgmTh41AdfY%2fkf6r1lDvUzWCu1RoapcShqzfvv40lKHtR1%2fpw75SL6oZ2JBT8ZBYI9P9vhE9pdhmUgQCMBgH6aK1Xa5pxzj8yItllGprEygXjEiZZJTiJjTm2GTmhJP10rSCr%2bExL4uFLB3bPqMMZkxARtbhj6VDCFJGj8XgSo%3d
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Commission.  The court invited the General Assembly to consider an alternative 

source during the next legislative session.  Baker v. Ark. Dep’t of Human Servs., 

340 Ark. 408 (2000). 

  

  

  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2bO2YtIlkIAIb0etikpOZjGmMwmddLezbT5l%2bzgGnWSq2jk%2fuoResuC5dg1s2tKgauzGy5J7Qvi6QNaNTa2tzHYmXUqiiPG2uF%2fHK6TRD9v02UOmyFHQ%2bGdAwd%2bDnEO7zfOVNNay%2b9kh5Fcr12vafYjGh2e6spnm%2bkNipOWKJNLI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2bO2YtIlkIAIb0etikpOZjGmMwmddLezbT5l%2bzgGnWSq2jk%2fuoResuC5dg1s2tKgauzGy5J7Qvi6QNaNTa2tzHYmXUqiiPG2uF%2fHK6TRD9v02UOmyFHQ%2bGdAwd%2bDnEO7zfOVNNay%2b9kh5Fcr12vafYjGh2e6spnm%2bkNipOWKJNLI%3d
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VIII.   WAIVER OF RIGHT TO COUNSEL 

Miranda Rights 

A law enforcement officer who takes a juvenile into custody for a delinquent or criminal 

offense shall not question the juvenile until the law enforcement officer has advised the 

juvenile of his or her Miranda rights in the juvenile’s own language and the right to 

speak to his or her custodial parent, guardian or custodian or to have that person 

present.  Ark. Code Ann. § 9-27-317(i)(2)(A)-(B). 

“Miranda rights” means the requirement set out in Miranda v. Arizona, 384 U.S. 436 

(1966), for law enforcement officers to clearly inform an accused, including a juvenile 

taken into custody for a delinquent act or a criminal offense, including that: 

(1) The juvenile has the right to remain silent; 

(2) Anything the juvenile says will be used against him or her in court; 

(3) The juvenile has the right to consult with a lawyer and to have the lawyer with 

him or her during interrogation; and  

(4) If the juvenile is indigent, a lawyer will be appointed to represent him or her.  

Ark. Code Ann. § 9-27-303(35). 

Court Finding 

After questioning, the court must find by clear and convincing evidence that the:   

1) Juvenile understands the implications of the right to counsel;  Ark. Code Ann. § 

9-27-317(a)(1).   

(2) Juvenile freely, voluntarily, and intelligently waives right to counsel; and  Ark. 

Code Ann. § 9-27-317(a)(2).  

(3) Parent, guardian, or custodian, or counsel agreed with the juvenile’s decision to 

waive the right to counsel.  Ark. Code Ann. § 9-27-317(a)(3). 

Agreement accepted by the court only if the court finds that such person: 

(1) freely, voluntarily, and intelligently made the decision to agree to juvenile’s 

waiver of counsel; 

 (2) has no adverse interest to juvenile; and  

 (3) consulted with juvenile about the juvenile’s waiver of counsel. Ark Code Ann. § 9-

27-317(b).  
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It was unnecessary for the parent or guardian to consent to the juvenile’s waiver of 

the right to counsel in connection with her custodial statement.  Matthews v. 

State, 67 Ark. App. 35 (1999). 

A parent must consent to the juvenile’s right to waive counsel pursuant to 

Arkansas Code Annotated section 9-27-317(a)(3).  This provision only applies 

when the juvenile is charged in juvenile court, not when he or she is charged in 

circuit court.  Conner v. State, 334 Ark. 457(1998); Misskelly v. State, 323 Ark. 

449 (1996), cert. denied, 519 U.S. 898 (1996). 

 The court shall consider all circumstances of the waiver including: 

 (1) The juvenile’s physical, mental, and emotional maturity; 

 (2) Whether juvenile understood the consequences of the waiver; 

(3) Whether the parent, guardian or custodian understood the consequences of the 

waiver in cases where the parent, guardian or custodian agreed with the 

juvenile’s waiver of the right to counsel; 

(4) Whether the juvenile and his or her custodial parent, guardian, or custodian 

were informed of the alleged delinquent act; 

 (5) Whether the waiver was a result of any coercion, force, or inducement;  

 (6)   Whether the juvenile and his or her custodial parent, guardian, or custodian 

were advised of juvenile’s right to remain silent and to appointed counsel and 

had waived such rights; and 

(7)  Whether the waiver was recorded in audio or video format and the circumstances 

surrounding the availability or unavailability of the record waiver.  Ark. Code 

Ann. § 9-27-317(c)(1)-(7).  

Based on the totality of the circumstances, the initial statements made to the police 

without Miranda warnings were not involuntary so as to render the second 

warned statements inadmissible.  Although appellants were minors and they were 

interviewed at the police station, they were interviewed in the presence of their 

caretakers and there was no evidence of any improper tactics to compel them to 

speak.  Dye v. State, 69 Ark. App. 15 (2000). 

Based on the totality of the circumstances the juvenile’s custodial statement was 

voluntary based on the following: the juvenile was four days from his fourteenth 

birthday when he was questioned; there was no evidence that he had below 

average I.Q.; he had completed the sixth grade and could read and write; the 

detention was not long; and there was no evidence of threats, violence, false 

statements, psychological tactics, promises or other devices to obtain his 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DR7Bg9j0v7fYO0n7C0Td5dCZvrxVn1KB8npJWVg3P7I0uz8Ssw03p24aHbnJB7bdswEAAW0aM2sK1c9PQGhWDqPkMjr2dJtRt%2bD6p7UMlZsEUWsXj3OnOiYpQtbta5knD3FegY5ad%2buGzPNd2xg59Alu6BuVg2nFt4h7jaTm9KE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DR7Bg9j0v7fYO0n7C0Td5dCZvrxVn1KB8npJWVg3P7I0uz8Ssw03p24aHbnJB7bdswEAAW0aM2sK1c9PQGhWDqPkMjr2dJtRt%2bD6p7UMlZsEUWsXj3OnOiYpQtbta5knD3FegY5ad%2buGzPNd2xg59Alu6BuVg2nFt4h7jaTm9KE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XJWyNgUfzjIWoFoQKCMhBNOa49ey8ocfOmaq7pba6w0P%2fOa6yTmO5ZcJ1ISnMFi8nIY9G%2bYGrwnSTzvjJXh7v2JDGdZMuNcf6qqd92U4ldmG8Z3wrNmvNSTE%2fIUDcU6zOoIQB%2fxotXjeDeLtPVryHqqjRtr9X6CHau5pc2ahHtg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=duS9TLGwu6zsIfOT33aPdIiSX3I4r2ZzVApPL0l8BM7FoU0UfBaI5I1xR0KAPg13qGMm3dqSIsJf58EOjl5fWOwLQIWNh4cuKXVt3%2bHw3ydmSSXzDb1EvfFn3S7%2fhbXbG%2bzQpbhcITXbeQrCFHpNZORavxAKTbOnq0LgPndb4w8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=duS9TLGwu6zsIfOT33aPdIiSX3I4r2ZzVApPL0l8BM7FoU0UfBaI5I1xR0KAPg13qGMm3dqSIsJf58EOjl5fWOwLQIWNh4cuKXVt3%2bHw3ydmSSXzDb1EvfFn3S7%2fhbXbG%2bzQpbhcITXbeQrCFHpNZORavxAKTbOnq0LgPndb4w8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=s9kexSQoZqbqCBxJQOVTjmC8V6L0i1L9YBfLLawKMsoZT2gIm8HnBIr45SEjkn%2fO6ZCTyNVibb%2fsAbs5fZjgYXGx9zfNjfLHXf6blbeDUO7z0l8b1Cx%2bPTTYP%2b41B5NfnlrJJQsx4apZbNK%2fqRGQI44zq16s9nyQyqvJjXwA5mc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ToduBoec6q3uFXzMzhaNsGy6ZRMB4Z%2fR2SXdp2z8mQUA77r6v2ClvhFR4Kphd4jiXrHi07X22afxxb7qIVQPvUpByV7SdH7ref0Ta7%2f9SNq1IDQJJw5S47Vj6XkTumP7alOesjTfIATCgrkK%2fB8vL8OwIuQlr6Dp0W2HqwctHP4%3d
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confession. He made a knowing and intelligent waiver of his Miranda rights based 

on his age, experience, education, background and intelligence.  In addition there 

was no evidence that he was under the influence of drugs or alcohol at the time he 

waived his rights.  Miller v. State, 338 Ark. 445 (1999). 

Appellant contended that her statement was not the product of a knowing and 

intelligent waiver due to her young age and due to it being made without a parent 

present.  Appellant’s age is a factor in determining the voluntariness of the waiver; 

however, based on the totality of the circumstances the trial court’s decision was 

not clearly erroneous. Matthews v. State, 67 Ark. App. 35 (1999). 

The court looks at the totality of the circumstances in determining whether a 

waiver of counsel was voluntarily, knowingly, and intelligently given.  Humphrey 

v. State, 327 Ark. 753 (1997). 

The court found that an inquiry as to the waiver of counsel includes: (1) whether 

the waiver was “voluntary” in the sense that it was the product of a free and 

deliberate choice rather than by intimidation, coercion, or deception, and (2) 

whether the waiver was made with a full awareness of both the nature of the right 

being abandoned and the consequences of the decision to abandon it.  A custodial 

statement is presumptively involuntary and the state has the burden to prove by a 

preponderance of the evidence that a custodial statement was given voluntarily, 

and was knowingly and intelligently made.  The court considers the following 

factors to determine if the confession was voluntary: age, education, intelligence of 

the accused, lack of advice of his constitutional rights, length of detention, 

repeated and prolonged nature of questioning, or use of physical punishment.  

Humphrey v. State, 327 Ark. 753 (1997). 

The court considers whether the special rights accorded to a juvenile by statute 

were observed by authorities in deciding whether, according to the totality of the 

circumstances, a confession was freely and voluntarily given.  Isbell v. State, 326 

Ark. 17 (1996). 

A defendant may waive his right to remain silent and his right to counsel only if 

the waiver is made voluntarily, knowingly, and intelligently.  Custodial 

statements are presumed involuntary and the state has the burden of proving 

otherwise.  Factors in determining the voluntariness of a custodial statement 

include: the age, education, and intelligence of the accused, the length of the 

detention during which the statement was given, the use of repeated or prolonged 

questioning, the use of mental punishment or coercion, and the advice or lack of 

advice of an accused’s constitutional rights.  

The court will make an independent determination based on the totality of the 

circumstances and will reverse only if the decision was clearly against the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DBRxHxzzAlVv%2fzpiZ%2bpNuNJlR2HzNlCSsYGjfH3Bjqe1QzaRNXTC5AfvxL%2bP5vWXL4Kt2ZCPkq5ehuf96598r1X4gAUxbYydsgvG6%2bsejr8tF5vVFpj1GsUtO42MeFIrvQEtJQ1gXcLLKMgANxC1%2bV6qHp6Dl%2bGqpaxYBz%2fZbbQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=HZ9IlWPyhzUDdQti564M2Jh07P%2bdOQugCno5Ikx7IM8H5OfrzeWo91QKseAvKt%2fU%2b5L1m85aLlrf0qWXfdE7RsHeSQjOJdUunuJ7Ajga98ZK9EBkTMH0idhflPBqnLkfkVHfXcGSB1wPNJenUAEvDPA6ENW%2fVJ1YcFq7WjBh1po%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2%2fmJb0IkpsXI%2f6mU7zSzzHYgrkkhphJHiOwOQfFz3Rxn3GjnH8uwPkJ7vXn3KhOUZjShWgz8NXJ2BE%2f%2fCfmpwvlZ7skGk5PVLDY5IM73CkbFMHMLwe3z0tlUOXydYgnKdzr8naS8jqeDnHVPo6bBMxQ1hp0SQV2karwMhr%2fDmsk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2%2fmJb0IkpsXI%2f6mU7zSzzHYgrkkhphJHiOwOQfFz3Rxn3GjnH8uwPkJ7vXn3KhOUZjShWgz8NXJ2BE%2f%2fCfmpwvlZ7skGk5PVLDY5IM73CkbFMHMLwe3z0tlUOXydYgnKdzr8naS8jqeDnHVPo6bBMxQ1hp0SQV2karwMhr%2fDmsk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2%2fmJb0IkpsXI%2f6mU7zSzzHYgrkkhphJHiOwOQfFz3Rxn3GjnH8uwPkJ7vXn3KhOUZjShWgz8NXJ2BE%2f%2fCfmpwvlZ7skGk5PVLDY5IM73CkbFMHMLwe3z0tlUOXydYgnKdzr8naS8jqeDnHVPo6bBMxQ1hp0SQV2karwMhr%2fDmsk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4Ih2Hlm487X7rIYdP%2bKBKcmUHwLOV1Bpwsvk3lXwWb%2b3CJSfbmaoZYn0okF9FqFdKSKQXVI4fuMIXJ%2flgh%2fEwoEgEBoPtPZ0RV1IJMTcRAPlV%2fF1I0Gb178WRS4d8J2%2fPo1%2bCJdP6gsFzDzxsDtAeFPNcB15ePvD9ahCEWKTsFs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4Ih2Hlm487X7rIYdP%2bKBKcmUHwLOV1Bpwsvk3lXwWb%2b3CJSfbmaoZYn0okF9FqFdKSKQXVI4fuMIXJ%2flgh%2fEwoEgEBoPtPZ0RV1IJMTcRAPlV%2fF1I0Gb178WRS4d8J2%2fPo1%2bCJdP6gsFzDzxsDtAeFPNcB15ePvD9ahCEWKTsFs%3d
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preponderance of the evidence.  The court enumerated the factors to be considered 

in a juvenile’s waiver set forth at Arkansas Code Annotated section 9-27-317. 

Despite the juvenile’s alleged mental deficiencies, the Arkansas Supreme Court has 

upheld a suspect’s Miranda waiver even when the suspect was determined to be 

intellectually impaired.  Although age and mental capacity were factors to 

consider, the trial court did not err in concluding that these factors rendered 

appellant’s confession inadmissible.  Ingram v. State, 53 Ark. App. 77 (1996). 

Juvenile Waiver of Counsel 

All waivers shall be in writing and signed by juvenile, except when a waiver is given in 

the presence of the court.  Ark. Code Ann. § 9-27-317(h)(1).  

Appellant was convicted of capital felony murder and sentenced to life without 

parole.  The court stated that when an appellant is ultimately charged in circuit 

court and is ultimately tried there, the failure of the law enforcement officers to 

obtain the consent of appellant’s parents to his waiver of right to counsel does not 

bar admission of appellant’s confession.  Sims v. State, 320 Ark. 528 (1995).  

Note: Although Act 68 of 1994 amended Arkansas Code Annotated section 9-27-317(f) to 

no longer require a parent to sign a juvenile’s waiver of counsel, Arkansas Code 

Annotated section 9-27-317(a)(3) requires the court to find by clear and convincing 

evidence that the parent, guardian, custodian or counsel agreed with the decision to 

waive the juvenile’s right to counsel. 

The appellant argued that his confession was inadmissible at the transfer hearing 

because neither of his parents had signed a written waiver of his right to counsel 

as required by Arkansas Code Annotated section 9-27-317(f).  The appellant relied 

on Rhoades v. State, 315 Ark. 658, 869 S.W.2d 698 (1994), where the juvenile was 

transferred to juvenile court and he was adjudicated a delinquent.  The court held 

that the Arkansas Juvenile Code applied in the Rhoades case at the time the 

juvenile gave his confession and that the law enforcement officers’ failure to 

comply with section 9-27-317 barred the juvenile’s confession at the adjudicatory 

hearing. 

Since the appellant was charged in circuit court and will ultimately be tried in 

circuit court, the failure to obtain the consent of the parents did not bar the 

juvenile’s confession.  Further, the court stated that even if there was an error in 

admitting the confession, the appellant could not demonstrate prejudice.  Ring v. 

State, 320 Ark. 128 (1995). 

Arkansas Code Annotated section 9-27-317 sets out the procedures required when 

obtaining a waiver, which includes a written and signed waiver of the right to 

counsel signed by the juvenile and his parent, guardian or custodian.  Where 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=NAolj2YrhijI%2fpNTltZxwda%2fwoyxF03t0kdGOi28v1z7vSfMlTCJdh6M5KWJ64yboauFjOKB7nvu1GJ1lVVqOIw2mbKx6uOxayTrYQhMiPSfXpgz6ZDXB3OSfZBukENWntWxHVY%2fOf%2b%2bTGjDerF3IvNjX642QI35kH915gxENZM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZEOzoi2Oqxoza7bBNP6b4tfbBBm8XAEI%2b2kWd6x3JE59Feo63l%2bng%2fddLYoCUkrtERJy1LwnGn7U%2f1Xe1PBhro5yGPMdTJuvoX5Cfwu5YUiyUfBZcKWZJNVSPysxvWn0F9FT7dMXQYKSJjWUkTY5F%2bVijl3vkqtX5eBMraF7ZYY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0rj75xdORgGbabiO5D4%2bD4DxBxPFTG%2b0FG6Cz0tHVH1fcz1JS9I9du33E9HlYQRK0a0lvgEmzBMJxoNHr0ZpR1CAj4bjPobRhQdylxFq6IePpB3JQ60hOMOPJcVPq5F4uYGGGmo%2bf%2baDbmlt4rZYPMgqJj47ETnfVXRpFTNf2XQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0rj75xdORgGbabiO5D4%2bD4DxBxPFTG%2b0FG6Cz0tHVH1fcz1JS9I9du33E9HlYQRK0a0lvgEmzBMJxoNHr0ZpR1CAj4bjPobRhQdylxFq6IePpB3JQ60hOMOPJcVPq5F4uYGGGmo%2bf%2baDbmlt4rZYPMgqJj47ETnfVXRpFTNf2XQ%3d
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appellant had not been charged with a felony in circuit court as an adult when 

law officers interrogated him and obtained his confession, the Juvenile Code 

applied at the time he gave his statement.  Therefore, appellant’s statement was 

inadmissible at trial because the law enforcement officer’s conduct failed to 

comply fully with the right-to-counsel and waiver provisions required by the 

Juvenile Code.  Rhoades v. State, 315 Ark. 658 (1994). 

No Waiver of Counsel 

No waiver of counsel shall be accepted in any case: 

 (1) When the parent, guardian, or custodian has: 

  (A) Filed a petition against the juvenile; 

  (B) Initiated the filing of a petition against the juvenile; or 

(C) Requested juvenile’s removal from the home.  Ark. Code Ann. § 9-27-

317(d). 

(2) When there is a reasonable likelihood that juvenile will be committed to an 

institution.  Ark. Code Ann. § 9-27-317(e). 

(3) When a juvenile has been designated as an extended jurisdiction juvenile 

offender.  Ark. Code Ann. § 9-27-317(f). 

(4) When a juvenile is in DHS custody, including DYS.  Ark. Code Ann. § 9-27-

317(g).  

Parent Waiver of Counsel 

TPR reversed because trial judge erred in finding that appellant had waived her right to 

counsel.  In order to establish a voluntary and intelligent waiver, the judge must: 

(1) Explain the desirability of having the assistance of counsel; and, 

(2)  Advise the parent of the drawbacks and disadvantages of self-representation so 

that the record will establish that he/she knows what he/she is doing and that he 

or she has made the choice with his or her eyes wide open.  Battishill v. Ark. Dep’t 

of Human Servs., 78 Ark. App. 68 (2002).  

The Arkansas Supreme Court reversed the Arkansas Court of Appeals and held that 

appellant’s request to waive counsel was not unequivocal and, therefore, it would have 

been error for the trial court to accept that waiver, because her request did not satisfy 

constitutional standards for the waiver of counsel.  Waiver of counsel valid only if: 

 (1)  Request is unequivocal and timely asserted; 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OahezxTfSKC5UXuJmopFXFGWHR4V13JA9Nevg3KQna5lvcxgpMBqpkqOzA0BYfhRJiUBxt6I40up1P6nliW7BXYT7ys0LDkNYpcvRLbSLlEzM2sxQ5JsbKFETm0qcCqEVP558tuqS8BgsM4YG3IUNDnor5a0Z8CB6oOTI9mqeJs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=zG%2fGYhNd2XRfH9A0KFlfZW%2f%2bX%2foUH%2b7Ff2QHNjG9aSjSZ8pI3ls2hY1VLUgoGXdEO%2f7CVd4PQNg47P3i0AMuqnyuYSazmwpVk3h%2bmwZRnEYQbV%2ft20qeWTFpxvet60k%2fBof5H2T8L2rgRZR3kaGK7qm1cbkGcOXYEmEPply%2f6x0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=zG%2fGYhNd2XRfH9A0KFlfZW%2f%2bX%2foUH%2b7Ff2QHNjG9aSjSZ8pI3ls2hY1VLUgoGXdEO%2f7CVd4PQNg47P3i0AMuqnyuYSazmwpVk3h%2bmwZRnEYQbV%2ft20qeWTFpxvet60k%2fBof5H2T8L2rgRZR3kaGK7qm1cbkGcOXYEmEPply%2f6x0%3d
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(2)   There has been a knowing and intelligent waiver of the right to counsel; and,  

(3)  The defendant has not engaged in conduct that would prevent the fair and orderly 

exposition of the issues.  Bearden v. Ark. Dep’t of Human Servs., 344 Ark. 317 

(2001). 

  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GCaKEih%2fSDr1PQN7xIltx%2bMfbXNFXeIVCDPYJ0L3qu7BbhE6SFSGs%2f7IdDDscX7e23v0uEpERaH2lOe%2bsRAElUubetMUnMEUnRX11%2fYKiCqukgaBs1HIUYlG3KuAUF%2bqXBdLgcOjrQO%2fHpklFxHezPjx5MiF0fgVE%2btgNNGWYlM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GCaKEih%2fSDr1PQN7xIltx%2bMfbXNFXeIVCDPYJ0L3qu7BbhE6SFSGs%2f7IdDDscX7e23v0uEpERaH2lOe%2bsRAElUubetMUnMEUnRX11%2fYKiCqukgaBs1HIUYlG3KuAUF%2bqXBdLgcOjrQO%2fHpklFxHezPjx5MiF0fgVE%2btgNNGWYlM%3d
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IX.  DHS CASE PLANS 

Development 

A case plan shall be developed in: 

(1) All dependency-neglect cases; and  

(2) Any case involving an out-of-home placement. Ark. Code Ann. § 9-27-402(a). 

DHS shall be responsible for developing case plans in all dependency-neglect cases, and 

in FINS or delinquency cases when custody is transferred to the agency, pursuant to 

Arkansas Code Annotated section 9-27-328.  Ark. Code Ann. § 9-28-111(a). 

The case plan shall be developed in consultation with the: 

(1) Juvenile’s parent, guardian, or custodian; 

(A) If the parents are unwilling or unable to participate in the development of 

the case plan, the department shall document that unwillingness or 

inability and provide this written documentation to the parent, if 

available. 

(B) A parent’s incarceration, by itself, does not make a parent unavailable to 

participate in the development of a case plan. 

(2) Juvenile, if appropriate; 

(3) Juvenile’s foster parents; 

(4) CASA, if appointed to case; 

(5) Juvenile’s attorney ad litem; and 

(6)  All parties’ attorneys.  Ark. Code Ann. § 9-28-111(a)(1). 

Filed with Court 

The case plan shall be developed and filed with the court no later than thirty (30) days 

after the date the petition was filed or the juvenile was first placed out of home, 

whichever is sooner.  Ark. Code Ann. § 9-28-111(a)(2)(A). 

If DHS does not have sufficient information prior to the adjudication hearing to 

complete all of the case plan, it shall complete those parts for which information is 

available.  Ark. Code Ann. § 9-28-111(a)(2)(B). 

All parts of the case plan shall be completed and filed with the court thirty (30) days 

after the adjudication hearing.  Ark. Code Ann. § 9-28-111(a)(2)(C). 
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Signed and Distribution 

Case plans shall be signed and distributed to all parties and distributed to the juvenile’s 

attorney ad litem, CASA, if appointed, and foster parents, if available.  Ark. Code Ann. § 

9-28-111(a)(3). 

Modifications 

Case plans shall be subject to modification based on changing circumstances.  Ark. Code 

Ann. § 9-28-111(a)(4)(A). 

All parties to the case plan shall be notified of any substantive change to the case plan.  

Ark. Code Ann. § 9-28-111(a)(4)(B). 

A substantive change to a case plan includes without limitation a change: 

 (1) in juvenile’s placement; 

 (2) in the visitation rights of any party; or 

(3) in the goal of the plan.  Ark. Code Ann. § 9-28-111(a)(4)(C). 

Case Plan Contents for In-Home Services 

The case plan shall include the following requirements: 

 (1) A description of the problems being addressed; 

(2) A description of the services to be provided to the family and juvenile specifically 

addressing the identified problems and time frames for providing services; 

(3) A description of any reasonable accommodations made to parents in accordance 

with the Americans with Disabilities Act to assure to all the parents meaningful 

access to services; 

(4) The name of an individual known to be or who is named as the father or possible 

father of the juvenile and whose paternity of the juvenile has not been judicially 

determined; and 

(5) A description of how the juvenile’s health and safety will be protected. Ark. Code 

Ann. § 9-28-111(b). 

Case Plan Contents for Out-of-Home Placement Services 

The case plan must include the following requirements: 

 (1) A description of the problems being addressed; 

(2) A description of the services to be provided to the family and juvenile specifically 

addressing the identified problems and time frames for providing services; 
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(3) A description of any reasonable accommodations made to parents in accordance 

with the Americans with Disabilities Act to assure to all the parents meaningful 

access to services; 

(4) The name of an individual known to be or who is named as the father or possible 

father of the juvenile and whose paternity of the juvenile has not been judicially 

determined; 

(5) A description of the permanency goal;  

If the goal at PPH and fifteenth-month hearing is not adoption, DHS shall 

document a compelling reason why TPR is not in the juvenile’s best interest.   

(6) The specific reasons for the placement of the juvenile in care outside the home, 

including a description of the problems or conditions in the home of the parent, 

guardian, or custodian which necessitated removal of the juvenile, and the 

remediation of which will determine the return of the juvenile to the home; 

(7) A description of the type of out-of-home placement selected for the juvenile 

including a discussion of the appropriateness of the placement; 

(8) A plan for addressing the needs of the juvenile while the placement, with an 

emphasis on the health and safety safeguards in place for the child, including a 

discussion of the services provided within the last six months; 

(9) The specific actions to be taken by the parent, guardian, or custodian of the 

juvenile to eliminate or correct the identified problems or conditions and the 

period during which the actions are to be taken; 

The plan may include any person or agency that shall agree to and be 

responsible for the provision of social and other family services to the juvenile or 

the parent, guardian, or custodian of the juvenile. 

(10) The visitation rights and obligations of the parent, guardian, or custodian and 

the state agency during the period the juvenile is in the out-of-home placement; 

(11) The social and other family services to be provided to the parent, guardian, or 

custodian of the juvenile, and foster parent, if any, during the period the juvenile 

is in placement and a timetable for the provision of those services; 

The purposes of services shall be to promote the availability to the juvenile of a 

continuous and stable living environment, promote family autonomy, strengthen 

family life where possible, and promote the reunification of the juvenile with the 

parent, guardian or custodian. 
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(12) To the extent available and accessible, the health and education records of the 

juvenile, pursuant to 42 U.S.C. § 675(1); 

(13) A description of the financial support obligation to the juvenile, including health 

insurance of the juvenile’s parent, parents, or guardian; 

(14) A description of the location of siblings, including documentation of the efforts 

made to place siblings removed from their home in the same placement, unless 

the department documents that a joint placement would be contrary to the safety 

or well-being of any of the siblings; and documentation of the efforts made to 

provide for frequent visitation or other ongoing interaction between the siblings 

in the case of siblings removed from their home who are not placed together, 

unless the department documents that frequent visitation or other ongoing 

interaction would be contrary to the safety or well-being of any of the siblings.   

(15) When appropriate for a juvenile age sixteen (16) and over, the case plan must 

also include a written description of the programs and services which will help 

the juvenile prepare for the transition from foster care to independent living;  

(16) A plan for ensuring the placement of the child in foster care that takes into 

account the appropriateness of the current educational setting and the proximity 

of the school in which the child is enrolled at the time of placement, as required 

under section 9-27-103 [Repealed - now located at 9-28-113]; and  

(A)  An assurance that the department has coordinated with appropriate local 

educational agencies to ensure that the child remains at the school where 

the child is enrolled at the time of placement; or 

(B)  If remaining at the school is not in the best interest of the child, 

assurances by the department and the local educational agencies to 

provide immediate and appropriate enrollment in a new school, with all of 

the educational records of the child provided to the new school; and  

(C)  An assurance that each child who has attained the minimum age for 

compulsory school attendance is a full-time elementary or secondary 

school student or has completed secondary school. 

(D)   For purposes of this section, “elementary or secondary school student” 

means, with respect to a child, that the child is: 

(i)  Enrolled, or in the process of enrolling, in a public elementary or 

secondary school; or 

   (ii)  Home schooled under section 6-15-501 et seq.; 

   (iii)  Enrolled in a private elementary or secondary school; or 
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(iv)  Incapable of attending school on a full-time basis due to the 

medical condition of the child, and the medical condition 

incapability is supported by regularly updated information in the 

case plan.   

(17)   A transitional plan pursuant to Arkansas Code Annotated section 9-27-363 to 

provide assistance and support to the juvenile; and 

(18) A written notice to the parent(s) that failure of the parent(s) to comply 

substantially with the case plan may result in the termination of parental rights, 

and that a material failure to comply substantially may result in the filing of a 

petition for termination of parental rights sooner than the compliance periods set 

forth in the case plan itself.  Ark. Code Ann. § 9-28-111(c). 

Court Approval Required 

The case plan is subject to court review and approval.  Ark. Code Ann. § 9-27-402(b); 

Ark. Code Ann. § 9-28-111(d). 

Participation Not Admission 

A parent’s, guardian’s or custodian’s participation in the development or the acceptance 

of a case plan shall not constitute an admission of dependency-neglect.  Ark. Code Ann. 

§ 9-27-402(c); Ark. Code Ann. § 9-28-111(e). 
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X.  DIVERSION 

Diversion Requirements  

Delinquency Diversion - the prosecuting attorney may attempt to make a 

delinquency diversion upon:  

(1) Consultation with intake officer; 

(2) Determination that diversion is in the best interest of the juvenile and 

community; and 

(3) Consent of the juvenile and his parent, guardian, or custodian.  Ark. Code Ann. § 

9-27-323(a). 

FINS Diversion - the intake officer may make a FINS diversion upon: 

(1) Determination that diversion is in the best interest of the juvenile and 

community; 

(2) Consent of petitioner; and 

(3) Consent of juvenile and his parent, guardian, or custodian.  Ark. Code Ann. § 9-

27-323(b). 

Diversion Conditions 

(1) Juvenile admits involvement in delinquent or FINS act. 

(2) Intake officer advises juvenile and parent of right to refuse a diversion and right 

to demand the filing of a petition. 

(3) Juvenile shall enter into diversion agreement voluntarily and intelligently with 

advice of counsel or with consent of parent, guardian or custodian, if no counsel. 

(4) Supervision or referral of the juvenile to public or private agency for services 

shall not exceed six (6) months. 

(5) All other diversion agreements shall not exceed nine (9) months. 

(6) Juvenile and parent, guardian, or custodian have the right to terminate the 

diversion agreement at any time and to request the filing of a petition and a 

formal adjudication.   Ark. Code Ann. § 9-27-323(c). 

Diversion Agreement Terms  

Agreement shall: 

(1) Be in writing in simple, ordinary and understandable language; 
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(2) State that agreement was entered into voluntarily by juvenile; 

(3) Name attorney or others who advised juvenile to enter agreement; and 

(4) Be signed by: 

(A) all parties to agreement, and 

(B) prosecutor, if delinquent act would constitute a felony if committed by an 

adult, or 

(C) prosecuting authority if FINS case. Ark. Code Ann. § 9-27-323(d)(1). 

Diversion agreement shall be limited to: 

(1) Non-judicial probation under supervision of intake or probation officer for a 

period during which the juvenile may be required to comply with specified 

conditions concerning his conduct and activities;  

(2) Participation in a court-approved education, counseling or treatment program; or  

(3) Participation in a court-approved Teen Court or Juvenile Drug Court Program; 

(3) Enrollment in the Regional Education Career Alternative School.  Ark. Code 

Ann. § 9-27-323(e). 

Copies of diversion agreement shall be given to the juvenile, juvenile’s counsel, 

juvenile’s parent(s), guardian, or custodian and the intake officer for case file.  Ark. 

Code Ann. § 9-27-323(d)(2). 

Diversion Fee 

A juvenile intake or probation officer may charge a diversion fee only after review of an 

affidavit of financial means and a determination of the juvenile’s or juvenile’s parent’s, 

guardian’s, or custodian’s ability to pay.   Ark. Code Ann. § 9-27-323(i)(1). 

The diversion fee shall not exceed $20 a month.  Ark. Code Ann. § 9-27-323(i)(2). 

The court may direct that the fees be collected by the juvenile officer, sheriff, or court 

clerk in the county in which the fee is charged.    Ark. Code Ann. § 9-27-323(i)(3). 

The officer designated to collect diversion fees shall maintain receipts and account for 

all incoming fees and shall deposit the fees at least weekly in the county treasury of the 

county where the fees are collected and the diversion services provided. Ark. Code Ann. 

§ 9-27-323(i)(4). 
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The diversion fees shall be deposited in the account with the juvenile service fee in 

accordance with Arkansas Code Annotated section 16-13-326.  Ark. Code Ann. § 9-27-

323(i)(5). 

In judicial districts with more than one county, the judge may designate the treasurer of 

one county in the district as the depository of all the juvenile fees; however, the 

treasurer shall maintain separate account for the fees collected and expended in each 

county. Ark. Code Ann. § 9-27-323(j)(1)-(2). 

Money remaining at the end of the fiscal year shall not revert to any other fund but 

shall carry over to the next fiscal year. Ark. Code Ann. § 9-27-323(j)(3). 

These funds shall be used by agreement of the judge(s) who hear juvenile cases and the 

quorum court to provide services and supplies to juveniles at the discretion of the 

juvenile division of circuit court.  Ark. Code Ann. § 9-27-323(j)(4). 

Diversion Agreement Termination  

The diversion agreement may be terminated by the juvenile and parent, guardian, or 

custodian at any time. Ark. Code Ann. § 9-27-323(c)(6). 

The diversion agreement may be terminated by the prosecutor in a delinquency case or 

the petitioner in a FINS case if at any time during diversion agreement period the: 

(1) Juvenile or parent, guardian, or custodian declines to participate in diversion; 

(2) Juvenile fails without reasonable excuse to attend a scheduled conference; 

(3) Juvenile appears unable or unwilling to benefit from diversion; or 

(4) Intake officer obtains new information indicating that diversion efforts are not in 

best interests of juvenile or society.  Ark. Code Ann. § 9-27-323(g). 

Petition  

If a diversion of a complaint has been made, a petition based on the events out of which 

the original complaint arose may be filed only during the period for which diversion 

agreement was entered into.  Ark. Code Ann. § 9-27-323(f)(1).  

Juvenile’s compliance with all proper and reasonable terms of agreement is grounds for 

dismissal of the petition.  Ark. Code Ann. § 9-27-323(f)(2). 

Satisfactory Diversion Completion   

(1)  Juvenile shall be dismissed without further proceedings; 

(2)  Intake officer shall furnish written notice of dismissal to juvenile and parent, 

guardian or custodian; and 
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(3)  Complaint and agreement may be expunged by the court from the juvenile’s file.  

Ark. Code Ann. § 9-27-323(h). 

Note:  The Circuit Court, Juvenile Division Judge is not involved in the diversion process 

and should not even know about a diversion.  If a diversion agreement is terminated and 

a petition filed, the juvenile may appear before that judge for adjudication.  If the judge 

were aware of the diversion, he or she would also be aware that the juvenile had 

admitted complicity in the delinquent or FINS act. 
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XI.  DETENTION 

Time Constraints  

Intake officer shall make detention decision within twenty-four (24) hours after juvenile 

is taken into custody for an act that would be a felony if committed by an adult, except 

as provided by Arkansas Code Annotated section 9-27-313(d)(1).  Ark. Code Ann. § 9-27-

313(d)(2). 

Upon receiving notice that a juvenile has been taken into custody on an allegation of 

delinquency, the intake officer shall immediately notify the juvenile’s parent, guardian 

or custodian of the location at which the juvenile is being held and the reasons for the 

juvenile’s detention, if such notification has not previously taken place. Ark. Code Ann. 

§ 9-27-322(a). 

When a juvenile may be detained, the intake officer shall immediately make every effort 

possible to notify the juvenile’s custodial parent, guardian, or custodian.  Ark. Code 

Ann. § 9-27-313(d)(5). 

If a juvenile is taken into custody on an allegation of delinquency, violation of DYS 

aftercare, violation of probation, or violation of a court order, a detention hearing shall 

be held by the court as soon as possible, but no later than seventy-two (72) hours after 

juvenile is taken into custody or, if seventy-two (72) hours ends on Saturday, Sunday or 

holiday, on the next business day.  Otherwise, the juvenile shall be released.  Ark. Code 

Ann. § 9-27-326(a). 

The juvenile shall be released from custody, detention, or shelter care if the delinquency 

petition is not filed within twenty-four (24) hours after detention hearing or ninety-six 

(96) hours after juvenile is taken into custody, whichever is sooner.  Ark. Code Ann. § 9-

27-313(f). 

Detention Limitations  

Juveniles alleged or adjudicated dependent-neglected or FINS shall not be placed or 

detained in a: 

 (1) Secure detention facility;  

 (2) Facility utilized for detaining alleged or adjudicated juvenile delinquents; or  

(3) Facility utilized for detaining adults charged with or convicted of a crime.  Ark. 

Code Ann. § 9-27-336(a). 
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FINS Detention Exceptions 

When a juvenile has been away from home for more than twenty-four (24) hours and 

when the parent, guardian or other person contacted lives beyond a 50-mile driving 

distance or out of state.  Ark. Code Ann. § 9-27-336(a)(1)(A). 

Juvenile may be held in custody in a juvenile detention facility for purposes of 

identification, processing, or arranging for release or transfer to an alternative facility.  

Such holding shall be limited to the minimum time necessary to complete these actions 

and shall not occur in any facility utilized for incarceration of adults.  Ark. Code Ann. § 

9-27-336(a)(1)(B). 

Juvenile shall be separated from detained juveniles charged or held for delinquency.  

Juvenile may not be held for more than six (6) hours if the parent, guardian, or other 

person contacted lives in the state, or twenty-four (24) hours, excluding weekends and 

holidays, if the parent, guardian, or other person contacted lives out of state. Ark. Code 

Ann. § 9-27-336(a)(1)(C). 

An adjudicated FINS may be held in a juvenile detention facility when the court finds 

that the juvenile violated a valid court order. 

A valid court order shall include any order of a circuit court judge to a juvenile who has 

been brought before the court and made subject to a court order.  The juvenile who is 

the subject of the order shall receive full due process rights. 

The court acted without jurisdiction to hold the appellant in contempt for failure 

to abide by a no-contact order after the appellant reached the age of 18 because 

the court lacked jurisdiction related to the original FINS petition.   Although 

punishment for contempt is an inherent power of the court, it must be based on a 

valid court order of a court having jurisdiction. Black v. State, 2010 Ark. App. 78.   

A juvenile held under this subsection shall be separated from detained juveniles 

charged or held for delinquency.  Such holding shall not occur in any facility utilized for 

incarceration of adults.  Ark. Code Ann. § 9-27-336(a)(2). 

The trial court committed a FINS juvenile to DYS upon finding that the juvenile 

was in criminal contempt and for violation of a DYS aftercare plan for a prior 

commitment from another jurisdiction. DHS filed a motion to set aside the 

commitment order arguing that the juvenile had not been found guilty of a crime 

and had not been adjudicated delinquent.  An emergency writ of habeas corpus 

petition was filed in the Saline County Circuit Court where the juvenile was being 

held, but it was denied.  The supreme court found that criminal contempt is a 

crime in the ordinary sense, but held that the juvenile had been denied the right of 

due process in reaching that conclusion. Arkansas Code Annotated section 9-27-

336(a) provides the FINS contempt detention exception.  The court must find that 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=m8WdgfKmcHSoQVknUZlBj1zIGSw9vR79PJLiBfdnexvQHeSTxwlgVHjm6krCRW9pwheLtoay%2fGLrMdmbJ1qHbF8ofXtpWR1Os7irL8b9wS8K6BUo9HgJmDNF9oBy65ckOSSwD5zaw74dRDoFiEqE83amWwII92pt23i8GhW9FsA%3d


68 

 

the juvenile violated a valid court order and the juvenile shall receive full due 

process rights.  Appellant argued that the juvenile was never served with a copy of 

the petition or a written order to show cause and he was not provided defense 

counsel.  

Arkansas Code Annotated section 9-27-316 makes it clear that in both 

delinquency and FINS cases a juvenile has a right to counsel and to an attorney 

ad litem who represents the best interests of the juvenile, but that this is not 

intended to be the same person.  Because the juvenile was denied counsel, the trial 

court exceeded its authority and the order was thus invalid.  The petitioner’s writ 

of habeas corpus was granted. Since the writ of habeas is granted the writ of 

certiorari is moot.  Arkansas Dep’t of Human Servs. v. Mainard, 358 Ark. 204 

(2004).  

Juveniles shall not be placed or confined in adult jail or lock-up except when:  

(1) Juvenile formally transferred from juvenile division of circuit court to the 

criminal division of circuit court and against whom felony charges have been 

filed; Ark. Code Ann. § 9-27-336(b)(1). 

(2) Juvenile for whom prosecutor has discretion to charge as adult and felony 

charges have been filed in the criminal division of circuit court; Ark. Code Ann. § 

9-27-336(b)(1). 

Note:  Under both the preceding provisions of the juvenile code and federal law, a 

juvenile who will be tried as an adult may be jailed as an adult.  28 C.F.R. 

31.303(e)(2) (7/1/90).  However, the Arkansas Jail Standards require that pretrial 

detainees under 18 years of age be separated by sight and sound from adult 

pretrial detainees or convicted persons.  

(3) An alleged delinquent juvenile may be held in adult jail or lock-up for up to six 

(6) hours, for purposes of identification, processing, or arranging for release or 

transfer, provided juvenile is separated by sight and sound from adults.  Holding 

shall be limited to minimum time necessary and shall not include transportation 

time to an alternative facility. Ark. Code Ann. § 9-27-336(b)(2). 

(4) An alleged delinquent juvenile may be held in adult jail or lock-up awaiting 

initial appearance before judge for up to twenty-four (24) hours (excluding 

weekends and holidays) if all the following conditions exist: 

(A) alleged act would be a misdemeanor or felony if committed by an adult or 

is a violation of Arkansas Code Annotated section 5-73-119 (minor in 

possession of a handgun);  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=25HPV6wsLeinD61JWfMvgUbkf3bkoaS5zXZnB4JXoJwSHSnJhOb7nWmh8JUMtmmwgOYp0KrrXdmE1s9xeB2zTb5XfI6kwi33pzc7ZVKdqY2axqVlZz68mvaVqFa5uRgbexGwDECUQ7lmkKdcPGqV%2fqcm2DC1G5fIBQDCJpZTlgc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=25HPV6wsLeinD61JWfMvgUbkf3bkoaS5zXZnB4JXoJwSHSnJhOb7nWmh8JUMtmmwgOYp0KrrXdmE1s9xeB2zTb5XfI6kwi33pzc7ZVKdqY2axqVlZz68mvaVqFa5uRgbexGwDECUQ7lmkKdcPGqV%2fqcm2DC1G5fIBQDCJpZTlgc%3d
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(B) geographic area with jurisdiction over juvenile is outside metropolitan 

statistical area, pursuant to the United States Census Bureau’s current 

designation; 

Note:  Counties within metropolitan statistical areas where this holding is not 

available are Benton, Cleveland, Conway, Craighead, Crawford, Crittenden, 

Faulkner, Franklin, Garland, Grant, Jefferson, Lincoln, Lonoke, Madison, Miller, 

Perry, Poinsett, Pulaski, Saline, Sebastian, and Washington. 

 (C) no acceptable alternative placement for the juvenile exists; and 

 (D) juvenile is separated by sight and sound from adults.  Ark. Code Ann. § 9-

27-336(b)(3)(A). 

(5) A juvenile awaiting an initial appearance and being held pursuant to the above 

twenty-four (24) hour exception may be held for an additional period, not to 

exceed twenty-four (24) hours, if the following conditions exist: 

(A) The conditions of distance to be traveled or lack of highway, road, or other 

ground transportation do not allow for court appearance within twenty-

four (24) hours; 

(B) All of the above conditions set forth in Arkansas Code Annotated section 9-

27-336(b)(3) exist; 

(C) Criteria will be adopted by the Governor or his designee to establish what 

distance, highway or road conditions or ground transportation limitations 

will provide a basis for holding a juvenile in adult jail or lockup under this 

exception.  Ark. Code Ann. § 9-27-336(b)(3)(B). 

Detention Release  

A detention facility shall not release a serious offender in order to house a more serious 

offender, except by order of the judge who committed the more serious offender.  Ark. 

Code Ann. § 9-27-336(d). 
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XII.   HEARINGS OVERVIEW 

Notice of Hearing 

Contents of notice 

(1) Describes the nature of hearing; and 

(2) Indicates time, date and place of hearing; and 

(3) Advises of right to be present, heard, and represented by counsel and appointed 

counsel, if indigent.  Ark. Code Ann. § 9-27-303(37)(A). 

Notice shall be served in manner provided by Rule 5 of the Arkansas Rules of Civil 

Procedure. Ark. Code Ann. § 9-27-303(37)(B). 

DHS shall provide notice of any review or hearing to foster parents and pre-adoptive 

parents of a child in DHS custody.  Ark. Code Ann. § 9-27-325(l)(1). 

Relative caregivers shall be given notice by the original petitioner in the juvenile 

matter. Ark. Code Ann. § 9-27-325(l)(2).   

Foster parents, adoptive parents, and relative caregivers shall not be made parties to 

the proceedings solely on the basis of their right to notice and the opportunity to be 

heard. Ark. Code Ann. § 9-27-325(l)(3)(B). 

A grandparent shall be entitled to notice and shall be granted an opportunity to be 

heard in any dependency-neglect proceeding involving a grandchild who is twelve (12) 

months of age or younger when: 

(1) The grandchild resides with this grandparent for at least six (6) continuous 

months prior to his or her first birthday; 

(2) The grandparent was the primary care giver for and financial supporter of the 

grandchild during the time the grandchild resided with the grandparent; 

(3) The continuous custody occurred within one (1) year of the date the child custody 

proceeding was initiated; and 

(4) Notice to a grandparent under this subsection shall be given by DHS.  Ark. Code 

Ann. § 9-27-325(m)(1)(A). 

A grandparent shall be entitled to notice and shall be granted an opportunity to be 

heard in any dependency-neglect proceeding involving a grandchild who is twelve (12) 

months of age or older when: 
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(1) The grandchild resides with this grandparent for at least one (1) continuous year 

regardless of age; 

(2) The grandparent was the primary caregiver for and financial supporter of the 

grandchild during the time the grandchild resided with the grandparent; and 

(3) Continuous custody occurred within one (1) year of the date the child custody 

proceeding was initiated. Ark. Code Ann. § 9-27-325(m)(1)(B). 

For purposes of this subsection, “grandparent” does not mean a parent of a putative 

father of the child.  Ark. Code Ann. § 9-27-325(m)(2). 

Right To Jury 

Only extended juvenile jurisdiction offenders have a right to a jury trial. 

The juvenile shall be advised of this right by the court following the determination that 

the juvenile shall be tried as an extended juvenile jurisdiction offender. 

This right may be waived by a juvenile only after being advised of his or her rights and 

after consultation with his or her attorney. 

The waiver shall be in writing and signed by the juvenile’s attorney.  Ark. Code Ann. § 

9-27-325(a).           

Note:  A.C.A  § 9-27-505(c)(2) provides that waiver of jury in EJJ case shall be signed by 

juvenile, juvenile’s attorney and juvenile’s parent or guardian and that the court shall 

inquire on the record as to whether the waiver was made in a knowing, intelligent and 

voluntary manner.                

The U.S. Supreme Court held that juvenile proceedings are not criminal 

proceedings within the meaning of the Sixth Amendment.  The applicable 

standard in juvenile proceedings is fundamental fairness.  While notice, right to 

counsel, right to confrontation and cross-examination, and the burden of proof 

flow from Due Process, a jury trial is not a necessary component of the fact-

finding process.  McKeiver v. Pennsylvania, 403 U.S. 528 (1971). 

The Arkansas Court of Appeals held that the Juvenile Code of 1989 does not 

represent a “substitute for prosecution,” requiring a jury trial for an alleged 

delinquent; and that the due process standard of fundamental fairness is 

maintained without affording a jury trial.  Valdez v. State, 33 Ark. App. 94, 801 

S.W.2d 659 (1991). 

Pleadings & Notice of Appearance 

Defendants not required to file written responsive pleading in order to be heard by 

court.  Ark. Code Ann. § 9-27-325(b)(1). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=u7rNtZ4rFtCQmQiJwAqDIW9WVRgqCA%2fuF75LsJjMs2EpmYkG8V5fSZPr%2f5JUK9hfsF8WUXWN85HJ9Cz61Vz%2bJGoXhpTq6REKAHjsbVRAQdwe2CRcEFItW0sWGnJEMngpFxWmuygUXVyTXq%2bPylYTGNBLFLpnixLf311je6lwKeg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZCi6LBFWjtKErK4%2by552Or1mB4KvZdj4ZurConJxNivyGQ3y%2fRSEktnH8ZaaLmPViEobQ5XRtRUo%2fqtYlHhUUEgKHe1mBigFsCD46KzgpEGTeeaSZIrLk%2b%2fxcw9j06r9EoK2Y7g2BDnsEFFsH3SyVMJbtTxfvqeWQn2aWQMiAzs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZCi6LBFWjtKErK4%2by552Or1mB4KvZdj4ZurConJxNivyGQ3y%2fRSEktnH8ZaaLmPViEobQ5XRtRUo%2fqtYlHhUUEgKHe1mBigFsCD46KzgpEGTeeaSZIrLk%2b%2fxcw9j06r9EoK2Y7g2BDnsEFFsH3SyVMJbtTxfvqeWQn2aWQMiAzs%3d
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In dependency-neglect procedures, counsel shall file a notice of appearance immediately 

upon acceptance of representation and shall serve all parties, if not appointed by the 

court in an order provided to all parties. Ark. Code Ann. § 9-27-325(b)(2). 

Defendants & Witnesses 

At the time set for hearing, the court may: 

(1) Proceed only if juvenile is present or excused for good cause; or 

(2) Continue the case upon determination that presence of an adult defendant is 

necessary. Ark. Code Ann. § 9-27-325(c)(1). 

After determination that a necessary party is not present, the court may issue: 

(1) Contempt order if the juvenile was served with an order to appear, or 

(2) Order to appear with time and place of hearing, if the juvenile was served with 

the notice of hearing. Ark. Code Ann. § 9-27-325(c)(2). 

All parties shall have the right to compel attendance of witnesses in accordance with the 

Arkansas Rules of Civil Procedure and the Arkansas Rules of Criminal Procedure.  Ark. 

Code Ann. § 9-27-325(g). 

Court of Record 

Records of proceedings shall be kept in accordance with rules promulgated by the 

Arkansas Supreme Court.  Ark. Code Ann. § 9-27-325(d)(2). 

Unless waived on the record by the parties, it shall be the duty of any circuit court to 

require that a verbatim record be made of all proceedings pertaining to any contested 

matter before it.  Supreme Court Administrative Order Number 4. 

Rules 

Unless otherwise indicated, the Arkansas Rules of Evidence shall apply.  Ark. Code 

Ann. § 9-27-325(e)(1). 

Note:  Arkansas Code Annotated section 9-27-315(e) states that probable cause hearings 

are miscellaneous hearings.  Therefore, the Rules of Evidence are not applicable. 

The Rules of Civil Procedure shall apply to all proceedings.  Ark. Code Ann. § 9-27-

325(f). 

The Rules of Criminal Procedure shall apply to delinquency proceedings. Ark. Code 

Ann. § 9-27-325(f). 

The Arkansas Rules of Criminal Procedure apply to delinquency proceedings. 

Jones v. State, 347 Ark. 409 (2002). 

https://courts.arkansas.gov/print/198278
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=tl0tZrJvtvK78lQTCvWGrkcI3U%2fICZtr7%2bTnZMFITSmX9I7fjmI4i%2bc8vBZFeJRMCabQPFw5B1mJCOsb0f8idlGNHhPFvAyOOcpLn3zsVmu0%2bbaEsyFXm3HIHPicv3btAqPBPud4dsyBvd6QCz%2fM%2boZZ%2faZohkEOtEA4wZhDxgY%3d
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Burden of Proof 

Preponderance of the Evidence applies to the following hearings: 

(1)  Dependency-Neglect; Ark. Code Ann. § 9-27-325(h)(2)(B). 

(2)  Families In Need of Services (FINS); Ark. Code Ann. § 9-27-325(h)(2)(B). 

(3) Probation Revocation; Ark. Code Ann. § 9-27-325(h)(2)(B).  

(4) EJJ Designation; and Ark. Code Ann. § 9-27-503(b). 

 (5) EJJ Review. Ark. Code Ann. § 9-27-507(b); Ark. Code Ann. § 9-27-509(b)(3). 

Clear and Convincing Evidence applies to the following hearings: 

(1)  Termination of Parental Rights (TPR); Ark. Code Ann. § 9-27-325(h)(2)(C). 

The U.S. Supreme Court held that before a state may sever the rights of parents to 

their natural child, Due Process requires that the state support its allegations by 

at least clear and convincing evidence.  Santosky v. Kramer, 455 U.S. 745 (1982). 

(2)  Transfer; Ark. Code Ann. § 9-27-325(h)(2)(C). 

The burden of proof in a hearing on the transfer of a case from circuit court to 

juvenile court is “clear and convincing evidence.”  A trial court’s decision to try a 

juvenile as an adult must be supported by clear and convincing evidence.  

Heagerty v. State, 335 Ark. 520 (1998); Jones v. State, 332 Ark. 617 (1998); 

Rhodes v. State, 332 Ark. 516 (1998); Wright v. State, 331 Ark. 173 (1998). 

(3)  No Reunification Services; and Ark. Code Ann. § 9-27-325(h)(2)(C); Ark. Code 

Ann. § 9-27-365(c).     

(4) Juvenile Sex Offender Registration. Ark. Code Ann. § 9-27-356(f)(2). 

Beyond a Reasonable Doubt in the following hearings: 

(1) Delinquency Adjudication; and Ark. Code Ann. § 9-27-325(h)(2)(A). 

(2)  EJJ Adjudication. Ark. Code Ann. § 9-27-505(f). 

The U.S. Supreme Court held that Due Process explicitly protects against 

conviction except upon proof beyond a reasonable doubt of every fact necessary to 

constitute the crime for which the defendant is charged.  This burden extends to 

children as well as adults.  In Re Winship, 397 U.S. 358 (1970). 

Open v. Closed Hearings 

 Court has discretion to conduct closed hearings except: 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ONZK73ufdeT3wvh4PSKBWKaN8PblSOGQYaqBnGLBz8X2TK7uHoopo0Mxb2VzNyEnSmLC21umghEuhmpFPNK93kWZ%2b5od7yAs5Ol2FPxjREQAzYNVi%2brRvyZOxo3oJE3Ny2xVve8g%2f5aZpZcumh20kQlk6vklDnVRB1kPOkEgjDI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2biX7N%2b88UEwkRUxXkErcO9%2bNUpuRltcnp5Flj2S3mLRTattaUUkFy9%2bFhJTvQNWIIwzSBTirD3GJLX5nyLgmFbdB1%2boTcPV5O2Kmo7btfbDd8Yk%2fMdlqobmCBOctPvAxKUmPo9YxBWZY9dfMlmwnLZpWu4stoXa49341QalnVqM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=53FuDhEyoH4FmGL4jvlv%2fZbHtskJToMDbFxyrlvm4fe0u24p3fIqAUWKZAxjxMFA2fkdE2RwxPUGW2%2bdvq36uGk07cimbmdNoa2%2bXkA4syorcO2NfI6Zeot%2fJGCzJ4SAApCQNBh1NXCp9ZoM1bVREITVzTLrzB8ygW3o58KT%2fM8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=iGN3iHvCF2VWWSmg4ZTfS6cIF8qitbpc4pyjra4FlI9qry%2bAjps1Exl9rzU%2bLfcDd4oqPYVmG1oVAOYiXvRofSXG3JHLKOThXGX6kAbgsML%2brqlb7ijP1J7%2flGEBsyMcJ59Br2b45N6oXcJ1UQm0xIRim7n6oZaEhDOFHaJHp%2fk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9xjG6iz5uJWkWMub9BtKU%2fd%2fwu8tOsI%2fiuyz37wOK9k21lUK0sS8Wa1XaDooWGVE3ucurfc0euHJ1jaQsmr4Xl3mCz%2fGc7a1SEztQGXa72VLFo%2bzK6yC5vdGn7PQGee%2bACVDqKNH6o3IW%2fEbrX%2bihuCfUYMxBBgGthbESyq7PL0%3d
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 (1) A juvenile has a right to open hearing in delinquency proceedings. 

A gag order that prohibited the media from photographing juveniles and their 

families in public places around the courthouse, even though the proceeding was 

open to the public and a photograph of a juvenile had been published, was 

overbroad and a prior restraint in violation of the First Amendment; the statutory 

policy prohibiting revelation of the name and identity of the juvenile had already 

been thwarted.  Pursuant to Administrative Order Number 6, the trial judge has 

the authority to exclude photographs in areas immediately adjacent to her 

courtroom but it does not include public streets and sidewalks outside the 

courthouse.  Ark. Democrat-Gazette v. Zimmerman, 341 Ark. 771, 20 S.W.3d 301 

(2000). 

(2) Adoption hearings shall be closed as provided in the revised Uniform Adoption 

Act. 

(3) All hearings involving allegations and reports of child maltreatment and all 

hearings involving cases of children in foster care shall be closed.  Ark. Code 

Ann. § 9-27-325(i). 

Foster Parents, Preadoptive and Custodial Parents’ and Relative Rights  

DHS shall provide notice to foster parents and preadoptive parents of any hearing with 

respect to a child in their care.  The petitioner shall provide such notice to relative 

caregivers. Ark. Code Ann. § 9-27-325(l)(1)-(2). 

Foster parents, preadoptive parents and relative caregivers shall have the right to be 

heard in any proceeding, and the court shall allow them the right to be heard at any 

proceeding concerning a child in their care.  Ark. Code Ann. § 9-27-325(l)(3)(A)-(C). 

Foster parents, preadoptive parents, and relative caregivers shall not be made parties 

solely on the basis of their right to notice and the opportunity to be heard.  Ark. Code 

Ann. § 9-27-325(l)(3)(B). 

Grandparents and adult relatives shall right to notice within thirty (30) days after 

juvenile is transferred to DHS custody and includes: 

(1) Statement that the juvenile has been removed from the parent; 

(2) Option to participate in care of, placement with, and visitation with the child, 

and options may be lost by failing to respond to notice; 

(3) Requirements to become a provisional foster home and the additional services 

and supports available for children in a foster home; and 

(4) If kinship guardianship is available, how the relative could enter that agreement 

with DHS.  Ark. Code Ann. § 9-28-107(b), (d). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=G%2buaaiwFdeOZN1PRWaDjK%2b6OGg2bx5errSp4xY5dFfghHP4I%2bBc4Yho%2fjswq8nsd4V5Dsq3fk9vjImpV5Uf5JBHxkNp8TQdm8AMJ%2fOpIfbTCoDhoAaOZoBamFFP9AiIz8FlZVpn2dJCf7HebmT0qMdTi5x4OQt7%2fEaZ7yzcBn8o%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=G%2buaaiwFdeOZN1PRWaDjK%2b6OGg2bx5errSp4xY5dFfghHP4I%2bBc4Yho%2fjswq8nsd4V5Dsq3fk9vjImpV5Uf5JBHxkNp8TQdm8AMJ%2fOpIfbTCoDhoAaOZoBamFFP9AiIz8FlZVpn2dJCf7HebmT0qMdTi5x4OQt7%2fEaZ7yzcBn8o%3d
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72-Hour Hold 

A juvenile division of circuit court judge during juvenile proceedings concerning the 

child or siblings of the child may take a child into protective custody if: 

(1) The child is subject to neglect under Arkansas Code Annotated section 12-18-

103(14)(B) and DHS assesses the family and determines that the newborn and 

any other children, including siblings, under the custody or care of the mother 

are at substantial risk of serious harm such that the children need to be removed 

from the custody or care of the mother; Ark. Code Ann. § 12-18-1001. 

Neglect shall also include causing a newborn to be born with an illegal substance 

(a drug prohibited to be used or possessed without a prescription under the 

Arkansas Code Annotated sections 5-1-101 et seq.) present in the child’s bodily 

fluids or bodily substances as a result of the pregnant mother knowingly using 

an illegal substance before the birth of the newborn.  A test of the child’s or 

mother’s bodily fluids or bodily substances may be used as evidence to establish 

neglect pursuant to this subsection. Ark. Code Ann. § 12-18-103(14)(B). 

(2) The child is dependent as defined by Ark. Code Ann. § 9-27-303(17); or 

Dependent juvenile means: 

 a child of a parent in DHS custody; 

 a child whose parent or guardian is incarcerated and has no appropriate 

relative or friend willing or able to provide care for the child; however if the 

reason for incarceration is related to the health and safety of the child, the 

child is not dependent; 

 a child whose parent or guardian is incapacitated so they cannot care for the 

juvenile, and they have no appropriate relative or friend to care for the child; 

 a child whose custodial parent dies and no appropriate relative or friend is 

able to care for the child; 

 a child who is an infant relinquished to the custody of DHS for the sole 

purpose of adoption; 

 a safe-haven baby; or 

 a child who has disrupted his or her adoption and the adoptive parents have 

exhausted resources available to them; or 

 a child who has been a victim of human trafficking as a result of threats, 

coercion, or fraud.  Ark. Code Ann. § 9-27-303(17). 
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(3) Circumstances or conditions of the child are such that continuing in his or her 

place of residence or in the care and custody of the parent, guardian, custodian, 

or caretaker presents an immediate danger to the health or physical well-being 

of the child.  Ark. Code Ann. § 12-18-1001(a)(3).  

Fitness to Proceed 

In a juvenile delinquency proceeding where the juvenile’s fitness to proceed is put at 

issue by a party or the court, the provisions of Arkansas Code Annotated sections 5-2-

301 et seq. shall apply.  Ark. Code Ann. § 9-27-325(j). 

Appellant was not denied a fair and full defense to meaningfully challenge the 

state’s mental evaluation where he stipulated that he was fit to proceed.  E.S. v. 

State, 2013 Ark. App. 378. 

A juvenile has a due-process right to have his competency determined prior to 

adjudication.  Golden v. State, 341 Ark. 656 (2000).  

Defenses 

In delinquency proceedings, juveniles are entitled to all defenses available to criminal 

defendants in circuit court.  Ark. Code Ann. § 9-27-325(k). 

Appellant was not denied a fair and full defense to meaningfully challenge the 

state’s mental evaluation where he stipulated that he was fit to proceed and was 

given the opportunity to present his own expert witnesses as to why his Asperger’s 

diagnosis affected his mental capacity. E.S. v. State, 2013 Ark. App. 378. 

Double Jeopardy 

No juvenile subjected to adjudication pursuant to delinquency petition shall be tried 

later on criminal charges based upon facts alleged in delinquency petition.  Ark. Code 

Ann. § 9-27-319(a). 

The U.S. Supreme Court held that double jeopardy applies to juvenile 

delinquency adjudications and that jeopardy attaches when the juvenile court, as 

the trier of the facts, begins to hear the evidence at the adjudicatory hearing.  

Breed v. Jones, 421 U.S. 519 (1975). 

No juvenile tried for violation of criminal laws shall be subjected later to delinquency 

proceeding arising out of the facts that formed the basis of criminal charges.  Ark. Code 

Ann. § 9-27-319(b). 

Admissibility of Evidence 

Juvenile adjudications of delinquency for an offense for which juvenile could have been 

tried as an adult may be made available to the prosecutor for use at sentencing if 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=m820W0NNXw5P8LAhogkDNzVnIc3fKhkC%2bIpKU%2b4swLkZUfbPFFlWftJ6QrwDHvPQN3zmPfJzDtMMzsoHO794S4uVXZgHtC6BdLZHIFyd9oCSPcYnI4kyVCQ8%2bJHK4k7U1fsxmdl8tJudTfkBhohGnQAmetdTQKV0zkvftcPVROU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=m820W0NNXw5P8LAhogkDNzVnIc3fKhkC%2bIpKU%2b4swLkZUfbPFFlWftJ6QrwDHvPQN3zmPfJzDtMMzsoHO794S4uVXZgHtC6BdLZHIFyd9oCSPcYnI4kyVCQ8%2bJHK4k7U1fsxmdl8tJudTfkBhohGnQAmetdTQKV0zkvftcPVROU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OeZEUMRhrjUTKitZ3YXmBv5cf7gSPld1F5DGf%2b5HIQ4RH%2bPz1sq9XP%2fmGMGdqAtUKI%2f%2fvMzz%2fbAZulihr1%2bfmPGZWcYVSEjxRxK7vX2FuU6zafncBkn%2bYhSNqAxw7NmE2BMIYbpqRqEpy3plfiIHoaGG0Pf2UJon50sRbcgMGtM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=m820W0NNXw5P8LAhogkDNzVnIc3fKhkC%2bIpKU%2b4swLkZUfbPFFlWftJ6QrwDHvPQN3zmPfJzDtMMzsoHO794S4uVXZgHtC6BdLZHIFyd9oCSPcYnI4kyVCQ8%2bJHK4k7U1fsxmdl8tJudTfkBhohGnQAmetdTQKV0zkvftcPVROU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kCPpHW8N1zzFgCmN4cNbbWUpfEZ12RCS0EK8o2Yk7EObYOxY9XeqVLcd%2ffjHK4n9MSdP9Ty5NHbPvi8KphhlPIyLosYn5i%2bFtWgMPk2gOpcTGWJfZWI0kq8wRKJUMckS5iLngAT6VILlXyUnkHNfz0otSkLi3y63rdeVenvtYkE%3d
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juvenile is subsequently tried as an adult, and to determine if juvenile should be tried 

as an adult.   Ark. Code Ann. § 9-27-309(a)(2); Ark. Code Ann. § 9-27-345. 

No other evidence adduced against juvenile in any proceeding under the juvenile code, 

nor the fact of adjudication or disposition, shall be admissible evidence against such 

juvenile in any civil, criminal, or other proceeding.  Ark. Code Ann. § 9-27-345(b)(1). 

Home Studies 

The court held that the trial court did not abuse its discretion in refusing to admit a 

Colorado home study into evidence in absence of someone who could be cross-examined 

as to its contents.  Ark. Dep’t of Human Servs. v. Huff, 347 Ark. 553, 65 S.W.3d 880 

(2002).  

Drug Testing 

Upon motion of any party, the court may order the father, mother, or child submit to 

scientific testing for drug or alcohol abuse. Ark. Code Ann. § 9-27-325(e)(2)(A). 

A written report of the test results prepared by the person conducting the test or under 

whose supervision or direction the test was performed, certified by an affidavit before a 

notary public, may be introduced evidence without calling the witness unless a motion 

challenging the test procedures or results has been filed within thirty (30) days before 

the hearing and bond is posted to cover cost of the person’s appearance to testify. Ark. 

Code Ann. § 9-27-325(e)(2)(B). 

If contested, documentation of the chain of custody of samples taken from test subjects 

shall be verified by affidavit of one person witnessing the procedure or extraction, 

packaging, and mailing of samples and one person signing for the samples where the 

samples are subject to testing procedures.  Submission of these affidavits with test 

results shall be competent evidence to establish chain of custody of specimens.  Ark. 

Code Ann. § 9-27-325(e)(2)(C).  

If a party refuses court ordered scientific testing for drug or alcohol abuse, that refusal 

shall be disclosed at trial and may be considered civil contempt of court. Ark. Code Ann. 

§ 9-27-325(e)(2)(D). 

Interstate Compact Placement of Children (ICPC) 

In response to Arkansas Department of Human Services v Huff, 347 Ark. 553, 65 

S.W.3d 880 (2002), Act 1309 of 2003 was amended in Senate Judiciary to amend the 

ICPC.  

Placement means the arrangement for care of a child in the home of his or her parent, 

other relative, or non-agency guardian in a receiving state.  Ark. Code Ann. § 9-29-201; 

Article II (d)(2). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SQh8aqD2SQ5vTXkQ6Sqirxs5g9I4FfGfesrbVjx4afLcuX733gWrLSMRQWvIeFvOObL5%2fIwfVZL%2fbEs8aPDlqRRQCpdR0j1iYXdSFXe7pmtAN8zuolyXPb24jrsoeGR7gOJjzXHzvwFVofksTCmXA5miATf%2f61jMUP5Y%2fU%2bALSE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SQh8aqD2SQ5vTXkQ6Sqirxs5g9I4FfGfesrbVjx4afLcuX733gWrLSMRQWvIeFvOObL5%2fIwfVZL%2fbEs8aPDlqRRQCpdR0j1iYXdSFXe7pmtAN8zuolyXPb24jrsoeGR7gOJjzXHzvwFVofksTCmXA5miATf%2f61jMUP5Y%2fU%2bALSE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SQh8aqD2SQ5vTXkQ6Sqirxs5g9I4FfGfesrbVjx4afLcuX733gWrLSMRQWvIeFvOObL5%2fIwfVZL%2fbEs8aPDlqRRQCpdR0j1iYXdSFXe7pmtAN8zuolyXPb24jrsoeGR7gOJjzXHzvwFVofksTCmXA5miATf%2f61jMUP5Y%2fU%2bALSE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SQh8aqD2SQ5vTXkQ6Sqirxs5g9I4FfGfesrbVjx4afLcuX733gWrLSMRQWvIeFvOObL5%2fIwfVZL%2fbEs8aPDlqRRQCpdR0j1iYXdSFXe7pmtAN8zuolyXPb24jrsoeGR7gOJjzXHzvwFVofksTCmXA5miATf%2f61jMUP5Y%2fU%2bALSE%3d
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Priority placement means whenever a court, upon request or on its own motion or where 

court approval is required, determines that a proposed  priority placement of a child 

from one state into another state is necessary because placement is with a relative and: 

(1) The child is under four (4) years of age, including older siblings sought to be 

placed in the same proposed placement;  

 (2) The child is in an emergency placement;   

(3) The court finds that the child has a substantial relationship with the proposed 

placement resource; or 

(4) There is an unexpected dependency due to a sudden or recent incarceration, 

incapacitation, or death of a parent or guardian.   

The state agency has thirty (30) days to complete a request for a priority placement.  

Requests for placement shall not be expedited or given priority except as outlined in this 

subsection. Ark. Code Ann. § 9-27-201; Article II (f). 

Judicial Review: Provides that if the home study is denied, the sending state shall 

present the study to the judge who shall review the study and make specific findings of 

fact regarding the concerns outlined in the home study.  If the court finds that the 

health and safety concerns cannot be addressed or cured by services, the court will not 

make the placement. Ark. Code Ann. § 9-29-201; Article III(e).  

At a probable cause hearing, the AAL recommended that the child be returned to 

the home of the paternal grandparents.  OCC objected and requested a home 

study pursuant to ICPC, but stated when asked by the judge that the only services 

DCFS would offer the mother would be parenting classes. DHHS argued that the 

court abused its discretion by not complying with ICPC.  The court stated that the 

Arkansas Supreme Court made it clear in Huff that ICPC is limited to placement 

of a child in foster care or dispositions preliminary to adoption.  DHHS argued 

that amendments to ICPC post Huff to the definition of foster care to include a 

child parent(s) or relative had remedied Huff . The court stated that the new 

definition makes it clear that whether a situation is considered foster care 

depends not upon the relationship of the care giver, but upon the reason for the 

placement.  The circuit court did not place the child in foster care with anyone, it 

restored custody and ICPC does not apply.  Ark. Dep’t of Human Servs. v. Jones., 

97 Ark. App. 267, 248 S.W.3d 507 (2007).  

The court found that ICPC was intended to govern the placement of children in 

substitute arrangements for parental care, such as foster care or adoption.  ICPC 

does not apply when a child is returned by the sending state to a natural parent 

residing in another state. Ark. Dep’t of Human Servs. v. Huff, 347 Ark. 553, 65 

S.W.3d 880 (2002).  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GqqFYdvanOzGXS%2b5sIrb%2bSidTLPLU0arYZ1fw8f3No615687UsdsWnRLGN%2bNV5FLquQ5l9AZrAkDitV%2b4pnbK8ex6uy6zmgdaoQq%2fx0b6yAzSA1qUuDNfWDu3zQavj7IUX3Bgs2gGplBfwRiFhuhp%2fdeJZedORwh6ikijO7vCdM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GqqFYdvanOzGXS%2b5sIrb%2bSidTLPLU0arYZ1fw8f3No615687UsdsWnRLGN%2bNV5FLquQ5l9AZrAkDitV%2b4pnbK8ex6uy6zmgdaoQq%2fx0b6yAzSA1qUuDNfWDu3zQavj7IUX3Bgs2gGplBfwRiFhuhp%2fdeJZedORwh6ikijO7vCdM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0uZCiE9gChFlHM5s5esu6VYh52fa%2fpW59zYgN1fdzVubY2VbzBmGgYDAQf0RBRDoni2TBEWmo6bJk%2byp7%2f0MzR63VTwb38TVH6qg4HfwJu5VA9lhBbq9MouOdAwICUYwVWv4jehz4yMHDa2uYNXKobbCg249fL4NHfphndAUyls%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0uZCiE9gChFlHM5s5esu6VYh52fa%2fpW59zYgN1fdzVubY2VbzBmGgYDAQf0RBRDoni2TBEWmo6bJk%2byp7%2f0MzR63VTwb38TVH6qg4HfwJu5VA9lhBbq9MouOdAwICUYwVWv4jehz4yMHDa2uYNXKobbCg249fL4NHfphndAUyls%3d
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Mediation 

The court may order any juvenile case or controversy pending before it to mediation.  

Ark. Code Ann. § 16-7-202(b). 

 If the court orders mediation the parties may: 

(1) Choose an appropriate mediator from the Arkansas Alternative Dispute 

Resolution Commission roster (a mediator who meets the commission’s 

requirements for that type of case); or  

(2) Select a mediator not on the commission’s roster IF approved by the court.  Ark. 

Code Ann. § 16-7-202(c). 

A party may move to dispense with the order to mediate for good cause shown, which 

may include, but is not limited to, a party’s inability to pay for the costs of mediation.   

Ark. Code Ann. § 16-7-202(d). 

A communication relating to the subject matter of any civil or criminal dispute made by 

a participant in a dispute resolution process, whether before or after the institution of 

formal judicial proceedings, is confidential and is not subject to disclosure and may not 

be used as evidence against a participant in any judicial or administrative proceeding 

except when it conflicts with other legal requirements for disclosure of communications 

or materials.   Ark. Code Ann. § 16-7-206(a), (c).  

The issue of confidentiality may be presented to the court having jurisdiction of the 

proceedings to determine, in camera, whether the facts, circumstances, and context of 

the communications or materials sought to be disclosed warrant a protective order of 

the court or whether the communications or materials are subject to disclosure. Ark. 

Code Ann. § 16-7-206(c). 

Any record or writing made at a dispute resolution process is confidential, and the 

participants or third party or parties facilitating the process shall not be required to 

testify in any proceedings related to or arising out of the matter in dispute or be subject 

to process requiring disclosure or production of information or data relating to or arising 

out of the matter in dispute. Ark. Code Ann. § 16-7-206(b). 

Arkansas Youth Mediation Program 

The Arkansas Youth Mediation Program operates from the law schools at the 

University of Arkansas at Fayetteville School of Law and the William H. Bowen 

University of Arkansas at Little Rock School of Law.  Ark. Code Ann. § 9-31-404(a)(2). 

The mediation program provides training and technical assistance to circuit courts as 

the court deems appropriate to mediate juvenile delinquency cases and FINS cases; Ark. 

Code Ann. § 9-31-404(b)(3); and dependency-neglect cases.  Ark. Code Ann. § 9-31-

404(b)(4).  
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The mediation program also offers law school courses and continuing education 

programs for lawyers and other professionals throughout Arkansas.  Ark. Code Ann. § 

9-31-404(b)(5). 
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XIII.  DELINQUENCY PROCEEDINGS 

Detention Hearings  

Purpose 

To determine whether a juvenile, who is taken into custody on an allegation of 

delinquency, violation of Division of Youth Services (DYS) aftercare, violation  of 

probation, or violation of a court order, should be released or held prior to the 

substantive hearing.  Ark. Code Ann. § 9-27-326(a). 

Notice 

Prior written notice of the time, place, and purpose of the hearing shall be given 

to the juvenile, juvenile’s attorney, and juvenile’s parent, guardian, or custodian.   

Ark. Code Ann. § 9-27-326(b)(1)-(3). 

Hearing may proceed without notice to parent if the court finds that, after a 

reasonable diligent effort, petitioner was unable to notify parent, guardian, or 

custodian.  Ark. Code Ann. § 9-27-326(b)(3)(B). 

Time Constraints 

The hearing shall be held as soon as possible, but no later than seventy-two (72) 

hours after juvenile is taken into custody on an allegation of delinquency, 

violation of DYS aftercare violation, violation of probation, or violation of a court 

order.  Ark. Code Ann. § 9-27-326(a). 

If the seventy-two (72) hours ends on a weekend or holiday, the hearing shall be 

held on the next business day or the juvenile shall be released.  Ark. Code Ann. § 

9-27-326(a). 

If the juvenile is taken into custody on an alleged delinquency and  no 

delinquency petition is filed within twenty-four (24) hours after a detention 

hearing or ninety-six (96) hours after juvenile is taken into custody, whichever is 

sooner, the juvenile shall be discharged from custody, detention, or shelter care.  

Ark. Code Ann. § 9-27-313(f). 

Burden of Proof 

Petitioner has the burden of proof by clear and convincing evidence that the 

restraint on the juvenile’s liberty is necessary and that no less restrictive 

alternative will reduce the risk of flight, serious harm to property, or the physical 

safety of juvenile or others.  Ark. Code Ann. § 9-27-326(c). 

 Court’s Duties 

  During the detention hearing, the court shall inform juvenile of the: 



82 

 

  (1) reasons continued detention is sought;  

 (2) juvenile’s Fifth Amendment right against self-incrimination;  

 (3) juvenile’s right to counsel; and 

(4) juvenile’s right to communicate with attorney, parent, guardian, or 

custodian before hearing proceeds further and that reasonable means will 

be provided for such communication.  Ark. Code Ann. § 9-27-326(d)(1). 

The court shall admit testimony and evidence relevant only to determine 

whether probable cause exists that the juvenile committed the alleged offense 

and that detention is necessary. Ark. Code Ann. § 9-27-326(d)(2). 

The court shall assess the following factors to determine whether to release 

juvenile prior to further hearings: 

 (1) place and length of residence; 

 (2) family relationships; 

 (3) references; 

 (4) school attendance; 

 (5) past and present employment; 

 (6) juvenile and criminal records; 

 (7) juvenile’s character and reputation; 

(8) nature of charge being brought and any mitigating or aggravating 

circumstances; 

(9) whether detention is necessary to prevent imminent bodily harm to 

juvenile or another; 

  (10) possibility of additional violations if juvenile is released; 

(11) factors which indicate that juvenile is likely to appear as required; and 

(12) whether conditions should be imposed on juvenile’s release. Ark. Code 

Ann. § 9-27-326(d)(3). 

The court shall release the juvenile upon finding no probable cause exists that 

juvenile committed the alleged offense.  Ark. Code Ann. § 9-27-326(e)(1). 

  Upon finding detention unnecessary, the court shall release juvenile: 
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  (1) upon juvenile’s recognizance; 

 (2) upon an order to appear; 

(3) to parent upon written promise to bring juvenile before court when 

required; 

(4) to qualified person or agency (not DHS) agreeing to supervise and assist 

juvenile in appearing in court; 

 (5) under supervision of probation officer or other public official (not DHS); 

(6) upon reasonable restrictions on juvenile’s activities, movements, 

associations and residences; 

  (7) upon bond to parent, guardian, or custodian; or 

(8) under reasonable restrictions to insure appearance of juvenile’s activities.  

Ark. Code Ann. § 9-27-326(e)(2).   

(9) Upon finding that bond is only means of insuring juvenile’s appearance, 

the court may require an unsecured bond in an amount set by the court as 

follows: 

(A) The bond may be accompanied by a deposit of cash or security 

equal to 10% of the face amount set by the court that shall be 

returned if juvenile does not default on performance of conditions 

under bond; or 

(B) The bond may be secured by deposit of full amount in cash, 

property, or obligation of qualified securities.  Ark. Code Ann. § 9-

27-326(e)(3). 

If the juvenile is in DHS custody as a result of a FINS or D-N petition and the 

court does not detain the juvenile, then any placement decisions shall be left to 

the judge with the FINS or D-N case.  Ark. Code Ann. § 9-27-326(f)(1). 

The prosecutor shall file entry of the delinquency order within ten (10) days in 

the juvenile’s FINS or D-N case. Ark. Code Ann. § 9-27-326(f)(2). 

DHS Investigation 

If the court releases the juvenile, the court may, if necessary for the best interest 

of the juvenile, require DHS to immediately initiate an investigation as to 

whether juvenile is in immediate danger or a situation exists whereby the 

juvenile is dependent-neglected. Ark. Code Ann. § 9-27-326(e)(5)(A). 
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The court shall not place preadjudicated juveniles in DHS custody except as 

provided by Ark. Code Ann. § 12-12-516 [repealed].  Ark. Code Ann. § 9-27-

326(e)(5)(B). 

Modification Order 

The court may modify orders of conditional release upon notice, hearing, and 

good cause shown.  Ark. Code Ann. § 9-27-326(e)(4). 

DHS’s appeal of the juvenile court’s order to place a juvenile in DHS 

custody at a detention hearing was dismissed for lack of standing.  Any 

relief to which DHS is entitled must be afforded to the trial court.  If DHS 

contends that the juvenile court is without jurisdiction to place the juvenile 

in its custody or has exercised a power not authorized by law, its remedy is 

to seek relief by way of a collateral attack upon the judgment through a 

writ of prohibition or a petition for writ of certiorari.  Ark. Dep’t of Human 

Servs. v. Strickland, 62 Ark. App. 215 (1998). 

A detention order is not a final order; therefore, it is not appealable.  An 

order is final if it dismisses the parties from the court, discharges them 

from the action, or concludes their rights to the subject matter in 

controversy.  The order must put the judge’s directive into execution, 

ending the litigation, or a separable branch of it.  Two justices concurred 

and reported that the court could reach the detention issue on direct appeal 

of an adjudication order.  K.W. v. State, 327 Ark. 205 (1997). 

The U.S. Supreme Court upheld a New York statute which authorized pre-

trial detention upon a court’s finding a serious risk that, before the next 

court date, the juvenile may commit an act which, if committed by an 

adult, would constitute a crime.  The Court stated that preventive 

detention serves the state’s interest of protecting both the juvenile and 

society and is compatible with fundamental fairness required by Due 

Process.  The Court further found that the provisions for notice, a hearing 

prior to detention, and a formal probable cause hearing held within a 

short time thereafter, were sufficient procedural safeguards.  Schall v. 

Martin, 467 U.S. 253 (1984). 

Transfer Hearings  

 Purpose 

The criminal division of the circuit court in which a delinquency petition or 

criminal charges have been filed shall conduct a transfer hearing to determine 

whether to transfer the case to another division of the circuit court. Ark. Code 

Ann. § 9-27-318(e). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Bqzyger3qWcihtpnDl6%2balOE5UraydzLUCSuZXsR1mSn7UdWI9mh4P32JErFYPdG7VHyGms2W20JvH5bCjv06t18zGrvLjR3oZxBwWVGXhTpNfyzqa1pJyrzY6W534zeM1iC7QcaNr3weXTDE0ve1ctGOQgLIUkDb9UHWbO3OEU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Bqzyger3qWcihtpnDl6%2balOE5UraydzLUCSuZXsR1mSn7UdWI9mh4P32JErFYPdG7VHyGms2W20JvH5bCjv06t18zGrvLjR3oZxBwWVGXhTpNfyzqa1pJyrzY6W534zeM1iC7QcaNr3weXTDE0ve1ctGOQgLIUkDb9UHWbO3OEU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=z38j%2fvm%2f8KYqi3lofzVyvH%2byQYyE%2bjO9rJ7k01S67mu6lsHE7Rv%2fRyUoHZQ6l8bUHCrQuk9bRCI8gthgLKSSIcp%2fxU5txhpJJw9sPLWuJfJPK%2budKfy8%2b7VTLXtF0%2fx2ScGX2%2bCrICEte%2bCsxpswTG7o10bYxlEXS2LWkmrJxAE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=aEZ629tYcgCPjCjEd5zSD36%2brByX3RJymcDW8oDrA7mS1tgsAbqaIfXdn8QR7%2bPANVLmGwYCLd3Jbfu%2bPOntDe7cCAIza7D50Lgd0jMlWafSAwXlSdDSV%2bEXKHaSuZctH20gv05zFsd4bjBDOE7ANu3GR9QfJcmQCnAPXWAf%2fcA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=aEZ629tYcgCPjCjEd5zSD36%2brByX3RJymcDW8oDrA7mS1tgsAbqaIfXdn8QR7%2bPANVLmGwYCLd3Jbfu%2bPOntDe7cCAIza7D50Lgd0jMlWafSAwXlSdDSV%2bEXKHaSuZctH20gv05zFsd4bjBDOE7ANu3GR9QfJcmQCnAPXWAf%2fcA%3d
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Note: Pursuant to Arkansas Code Annotated section 9-27-318(m), the circuit court 

may conduct a transfer hearing and an extended juvenile jurisdiction designation 

hearing at the same time.   

 Motion to Transfer 

Upon the motion of the court or any party, the judge of the division of circuit 

court in which a delinquency petition or criminal charges have been filed shall 

conduct a hearing to determine whether to transfer the case to another division 

of circuit court.  Ark. Code Ann. § 9-27-318(e). 

The juvenile court does not have authority to sua sponte transfer 

jurisdiction to circuit court.  Chavez v. State, 71 Ark. App. 29 (2000). 

The ten-day response requirement of Rule 6(c) of the Arkansas Rules of 

Civil Procedure is not inflexible. A four-day notice of transfer hearing was 

a technical error that did not prejudice the defendant. A 3-justice dissent 

opined that the transfer from juvenile court to circuit court is a serious 

matter and that procedural rules must be followed when “fundamental due 

process is at issue.”  Smith v. State, 307 Ark. 223, 818 S.W.2d 945 (1991). 

The party seeking the transfer has the burden of proof.  Wright v. State, 

331 Ark. 173 (1995). 

 Time Constraints 

Transfer hearing must be held within thirty (30) days if the juvenile is detained 

and no longer than ninety (90) days from the date of the transfer motion.  Ark. 

Code Ann. § 9-27-318(f). 

 Burden of Proof 

The burden of proof at a transfer hearing is clear and convincing evidence.  Ark. 

Code Ann. § 9-27-318(h)(2); Ark. Code Ann. § 9-27-325(h)(2)(C). 

 Transfer Hearing Factors 

The court shall consider all factors in making a decision to retain jurisdiction or 

transfer the case as follows: 

(1) the seriousness of the alleged offense and whether the protection of society 

requires prosecution in criminal division of circuit court; 

(2)  whether the alleged offense was committed in an aggressive, violent, 

premeditated, or willful manner;  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Ilyg8PNAZbr6T6hUcW1xS9df%2bSGRQmOm2w1ywJlPl0Aw1MaFhCtisNu4dsymGhe5JK0ati87iMBvkepYPEYdah9H7gnS%2fUJFfSqPccvniB4TJs0SKLXFhDuPhcGj6gXBuBSzLPzQJ1hZfhQikwxxsRVEcGQEGkJHrYIb4Ubv52w%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ORvYQ94ZS4ArQ%2bH3ltp0Y1GMOrCyJwtduTZlkHHRl5Sjj%2bugBhmRVqaoLCcHn%2bS8iQ%2bkL%2fHT77mc0BmXj9PxttWczy5P3MYD6jaJgtAiMKwuG7%2fT1WScfSXptBeO3KoMdY04HURPEbIj1laiZces29J0jBv%2bZL26EyzN5sX56xI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RqQexG55zw0bKPObPId9vdR%2b5a9ops0YuszS60U5nJQfvzyVfih3LJhusfn2jxt7KqaI2j8WzK7fAHmcVWkP5YBLc2JZG1uJcN6kWNCibyyLsQfLixAFLZBIAqwFCp4BFKiggXDZpaUnVARLe09SBKMHMumXLxsgJV96I9d0gEg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RqQexG55zw0bKPObPId9vdR%2b5a9ops0YuszS60U5nJQfvzyVfih3LJhusfn2jxt7KqaI2j8WzK7fAHmcVWkP5YBLc2JZG1uJcN6kWNCibyyLsQfLixAFLZBIAqwFCp4BFKiggXDZpaUnVARLe09SBKMHMumXLxsgJV96I9d0gEg%3d
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(3)  whether the offense was against a person or property, with greater weight 

being given to offenses against persons, especially if personal injury 

resulted; 

(4)  the culpability of the juvenile including the level of planning and 

participation in the alleged offense; 

(5)  the previous history of the juvenile, including whether the juvenile had 

been adjudicated a juvenile offender and, if so, whether the offenses were 

against persons or property, and any other previous history of antisocial 

behavior or patterns of physical violence; 

Appellant, charged with capital murder and aggravated robbery, 

argued that the circuit court abused its discretion in allowing the 

State to introduce evidence of a nolle-prossed juvenile adjudication.  

However, appellant failed to preserve the issue for appeal and it 

does not fall within one of the four recognized exceptions to the 

contemporaneous objection rule, known as the Wicks exceptions. 

C.L. v State, 2012 Ark. App. 377. 

Appellant, charged with aggravated robbery, theft of property and 

theft by receiving, argued that the circuit court erred in allowing 

the State to introduce evidence of a prior juvenile court  proceeding. 

At the transfer hearing defense counsel objected to the evidence 

based on relevance and on appeal a specific objection was based on 

the juvenile confidentiality statute.  The court will not address an 

argument raised for the first time on appeal.  C.L. v State, 2012 

Ark. App. 374.  

(6)  the sophistication or maturity of the juvenile as determined by 

consideration of the juvenile’s home, environment, emotional attitude, 

pattern of living, or desire to be treated as an adult; 

(7)  whether there are facilities or programs available to the court that are 

likely to rehabilitate the juvenile before the expiration of the juvenile’s 

21st birthday; 

Appellant, at age 16, was charged with aggravated robbery, theft of 

property, and two counts of criminal mischief in the second degree 

as a result of a carjacking. Appellant argued that the court erred in 

finding that there was little testimony or evidence that he could be 

rehabilitated.  The trial court found that there were rehabilitative 

services available and two witnesses, including his current juvenile 

probation officer that testified that he was salvageable.  The 

evidence demonstrated that appellant had been offered services in 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vpuEyxme9b2BriXYSHFZcJDl0T0xwJR5z7lu46kHYjTnEQmk69iZpdieusGzxteMEzbpUWZ1GTJ7aDFeDjZoPznGP16vlW%2bGjkVDnIX5km68NTEWhvO%2f6Xzqj0GlXP92Pe7192YNUzd%2ffrXk7AnuQdpeApkwQfjN2oWsHtDPFfM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vpuEyxme9b2BriXYSHFZcJDl0T0xwJR5z7lu46kHYjTnEQmk69iZpdieusGzxteMEzbpUWZ1GTJ7aDFeDjZoPznGP16vlW%2bGjkVDnIX5km68NTEWhvO%2f6Xzqj0GlXP92Pe7192YNUzd%2ffrXk7AnuQdpeApkwQfjN2oWsHtDPFfM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vpuEyxme9b2BriXYSHFZcJDl0T0xwJR5z7lu46kHYjTnEQmk69iZpdieusGzxteMEzbpUWZ1GTJ7aDFeDjZoPznGP16vlW%2bGjkVDnIX5km68NTEWhvO%2f6Xzqj0GlXP92Pe7192YNUzd%2ffrXk7AnuQdpeApkwQfjN2oWsHtDPFfM%3d
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the juvenile system and persisted in delinquent behavior involving 

serious aggressive conduct relating to the protection of society.  

Rehabilitation is one factor for the court to consider and the moving 

party has the burden by clear and convincing evidence that the case 

should be transferred to the juvenile division.  A.H. v. State, 2013 

Ark. App. 419.  

(8)  whether the juvenile acted alone or was part of a group in the commission 

of the alleged offense;  

(9)  written reports and other materials relating to the juvenile’s mental, 

physical, educational, and social history; and 

(10) any other factor deemed relevant by the judge.  Ark. Code Ann. § 9-27-

318(g). 

Seventeen-year-old appellant argued that there was no evidence presented 

at the hearing regarding the juvenile-transfer statutory factors, listed in 

Arkansas Code Annotated section 9-37-318(g), and that the circuit court 

relied solely upon the criminal information, in violation of the supreme 

court’s holding in Thompson v. State, 330 Ark. 746 (1997).  The court of 

appeals held that there was evidence including an officer’s affidavit and 

that the circuit court considered evidence that certain programs and 

facilities were not likely to provide rehabilitation to the juvenile. A.E.L. v. 

State, 2013 Ark. App. 706.   

Appellant, charged with four counts of aggravated robbery, four counts of 

theft of property, one count of theft by receiving, and one count of 

aggravated assault argued that the trial court’s denial of his motion was 

clearly erroneous.  The circuit court was affirmed where the evidence 

demonstrated that the allegations were serious, violent, and premeditated.  

They were committed against persons and property.  Appellant had prior 

delinquent behavior and had been offered services but continued with his 

delinquent behavior.  D.D.R. v. State, 2012 Ark. App. 329.  

Appellant at the age of 17 was charged with Murder in the Second Degree.  

The appellate court noted that the trial court considered all the factors and 

made all the findings required by the transfer statute, some findings 

favored appellant while other did not, but found greater weight supported 

a decision to deny the motion to transfer. C.B. v State, 2012 Ark. 220. 

Appellant at age 16 was charged with sexual assault in the second degree 

and rape. The appellate court noted that the trial court made the required 

statutory findings and placed a great weight on evidence that appellant in 

less than one month, in two separate incidents, invited two girls into his 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vfzWkH5AtKaPnL7ZW422q7EDp1yY11Wb8RTQreWQuYO8AfsJMRP6B4yS%2f%2fqyYiGHBHpgKGC3RSrteEBuaYgMVp6euGzW%2bm7GcLk3zPcbXskc36odIQ3khAFMehNqIC0sgs2S%2b769zS9WlReVfIT0FMlO3FS84CMKPzfiS%2f5nQ0c%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vfzWkH5AtKaPnL7ZW422q7EDp1yY11Wb8RTQreWQuYO8AfsJMRP6B4yS%2f%2fqyYiGHBHpgKGC3RSrteEBuaYgMVp6euGzW%2bm7GcLk3zPcbXskc36odIQ3khAFMehNqIC0sgs2S%2b769zS9WlReVfIT0FMlO3FS84CMKPzfiS%2f5nQ0c%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=fOtCLupUzPoh1OxhSuLMIlYeBCr88LHIGBgFAe81fjmvHNE1k4IIhKMAmr2DgTKqZ4hzfxnV5lEsIUOfeDQEQSZZqr5%2bf9PEyijZB%2fHpRUNfpOCptIRU7r8KT%2fl%2ffvhV5cPET%2b%2bnB0wBh43vDhrfAxktkQcPuroxdfvDq2eB%2bVc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=nWBU1wylQUR15%2fCgOcLiMatww4JReqpIUsUQwWuXfUqmidtQPtossXbxtMa%2bnqthupRczaBCA1rbITYd91OkhvweIEqJ6TFKMWH9dNY5urSWTRgy%2fl6VvKi0%2foFHqCVHYKc1T5l4KiOns0svLUNAAmlRAhEdemEH5aZxyc7sL7U%3d
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truck for a ride home and sexually assaulted one and raped another in a 

premeditated, serious, and violent manner. The trial court also took into 

consideration that he acted alone, knew his conduct was wrong, and had 

no deficits in his family life that would excuse his conduct. The court also 

considered that he was now 17 and his chances for rehabilitation in the 

juvenile system. Lewis v. State, 2011 Ark. App. 691.  

Appellant was charged with two counts of committing a terroristic act, two 

counts of aggravated assault, and one count of aggravated assault against 

a household member.  Appellant’s argument that the trial court failed to 

consider or misinterpreted the statutory factors was without merit.  The 

court is not required to give equal weight to each factor.  Appellant was 

charged with serious aggressive offenses against persons, his culpability, 

his prior juvenile court history, and the number of felony charges were 

sufficient to deny transfer.   N.B. v. State, 2011 Ark. App. 43.   

Trial court upheld in denying transfer based upon the appellant’s age, his 

prior history of sexual assault, and the fact that he was charged with a 

violent offense against a person.  R.F.R. v. State, 2009 Ark. App. 583.  

Transfer was denied where juvenile was seventeen years old at time of 

alleged offense and charged with capital murder and aggravated robbery.  

Although juvenile did not have a significant juvenile record and the court 

found that there were rehabilitation programs available, the court did not 

err in denying the transfer.  Lofton v. State, 2009 Ark. 341.   

The issue before the trial court was whether the appellant was forced or 

manipulated into participating in the robbery or whether he was a willing 

participant.  The trial court found that the evidence, including events 

shown on the videotape, contradicted appellant’s testimony and that he 

was a willing participant.  The trial court found that his testimony was 

not credible.  R.M.W. v. State, 375 Ark. 1, 289 (2008). 

The trial court must consider all ten factors at Arkansas Code Annotated 

section 9-27-318(g). The circuit court’s failure to specifically mention 

certain evidence presented by the defendant does not mean that the court 

ignored it or failed to consider the evidence. Beulah v. State, 344 Ark. 528 

(2001). 

Appellant argued that the circuit court considered improper evidence, 

including hearsay and a confession that was not voluntarily, knowingly, 

and intelligently given. The court found that even if the hearsay statements 

should not have been admitted, appellant was not prejudiced because there 

was sufficient testimony to establish the serious and violent nature of the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=M7AqNdN9lS3bpFbAJxDKQY6ob4qx0yzYScFUWABK4acFFywUf2cm521MYHAgT8XGi%2fehFekiAVmwBdbcyfve43bNGer9%2bJE%2bGgaBeqlYVXJCxxtIxIogZ%2fAuB3qSMtWlJ%2b%2bGmKNhYF3BLjIV6pfMqo8f%2fiyqYOl%2f4MwQHn7lZ0w%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=hN%2bK1S94sUJshKouctoP4TnUHReTxqYlXEjQ7EPaWxeZG2qEZANEilRq7Z8NAbLkiZyldjFNZxjdN4RrbGWmCU%2b%2fgVlwJ0C5wsMnDzL8ioFd9zZinVV0af9Fz4XUmuMjhL2TRHaB7rxaCs3S05noNuz55KjRP4R7l7kD8RGjaO8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rXG%2bY7bP%2bPmWqL1eQ3LytBFcGAMcxZnNdIt1HKpmc1ACU0lxKxyCrvm1ZtbWJ%2fB6T%2fHj4hVImWMLZ3bOM1E04iclKJtVyEuI0U89mUXAo2HJgAMvzWdloEyIKU2uuThSETb23jPoScmq4ABuYpmh6C7e3zdz63BhwWzggtOgxU0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=HCWE4jZ2qZt5vg74k2XiPXZiZXpVn78TgjbEJrZPmM5hdR3WN39Q2fNNNEr7dG9BMLbLctW%2fnr%2bFYPMXLA5WoI9Imo9O74bXLQcZ16r4cbm4lCxfIKz%2fA5Ux4Co9tLKRmEFXf11%2flgg1h0SoShas8JEP%2fr9KleliWg5eSjwyOLk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Hvp1PerdHS72tg4V6KV2QxkBTcdSbJjSBjMgRiHf22kUpkgdi4uWF%2f7TRxckaBDumlIjxkEci9dz5LUxvEEWE6uef1xWISKEm4zmSgIl%2fS3kIRApOyhSLI%2fgI7ax8NChFQzTBlIRbctF2PrvAhZd74q6%2bFd9CMl8prQv0JRtdnU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YAvzdRuQsWZu9kvBVupQH%2fdCb0dMpI0Y3TDybKUBA%2ftlWktGWIvs5LGuOd%2bZBXB%2bWxaDP3P1V4SD23qpgGnheJMzSTyrAZUAAYV9V%2f4dvHif%2fmpqMTcIPqZv5f7bmPSC3itE9OkEwXCqIswASevk%2bPT4df%2fMx0ePc1OksZqm1nw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YAvzdRuQsWZu9kvBVupQH%2fdCb0dMpI0Y3TDybKUBA%2ftlWktGWIvs5LGuOd%2bZBXB%2bWxaDP3P1V4SD23qpgGnheJMzSTyrAZUAAYV9V%2f4dvHif%2fmpqMTcIPqZv5f7bmPSC3itE9OkEwXCqIswASevk%2bPT4df%2fMx0ePc1OksZqm1nw%3d
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crimes.  The court also held that it was not an error for the court to 

consider the allegedly involuntary confession at the transfer hearing.  

Transfer hearings are held for the purpose of determining jurisdiction and 

the statute does not suggest that the trial court should consider motions to 

suppress at these hearings. Witherspoon v. State, 74 Ark. App. 151, 

(2001). 

It was not necessary for the findings of fact to explicitly detail rulings on 

the ten statutory factors because the record supported that the trial court 

considered the statutory factors.  In considering [Arkansas Code Annotated 

section 9-27-318] subsection (g)(5) regarding the previous history of the 

juvenile, the court was correct in considering the juvenile’s entire 

background. Jongewaard v. State, 71 Ark. App. 269 (2000). 

Appellant was sixteen at the time he was charged in circuit court with 

residential burglary, rape and first degree terroristic threatening. He 

appealed the circuit court’s denial of his motion to transfer his case to 

juvenile court. He argued that the court failed to offer any evidence 

regarding the seriousness of the charged offenses and the court failed to 

make written findings to support its decision. The Arkansas Court of 

Appeals held that the trial court was not clearly erroneous where there was 

evidence in the record of a repetitive pattern of offenses, the past 

rehabilitative efforts had proved unsuccessful, and the pattern of offenses 

had become increasingly more serious. Box v. State, 71 Ark. App. 403 

(2000). 

The trial court has a duty to review the filing in adult court based upon 

the criteria set out in Juvenile Code. Banks v. State, 306 Ark. 273 (1991); 

Pennington v. State, 305 Ark. 312 (1991). 

 Transfer Hearing Constitutional Challenges 

Appellant, charged with capital murder, challenged the constitutionality of the 

juvenile transfer statute.  Appellant argued the statute was a violation of 

separation of powers by vesting power to the prosecutor charging discretion that 

ultimately determined initial jurisdiction over a certain class of juveniles.  The 

Supreme Court found that the transfer statute was not a rule of pleading, 

practice, and procedure, but rather substantive law rooted in public policy. 

Appellant next argued that the statute violated article 2, section 12 of the 

Arkansas Constitution because it allows the prosecutor to set aside the statutory 

protections afforded juveniles.  Yet, this section of the Constitution provides that 

the General Assembly has the power to suspend or set aside the laws of the state.  

Appellant argued that the statute denied him equal protection.  The equal-

protection clause permits classification with a rational basis that is reasonably 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XRVGxf9aYS5TnQ5fzWsEBxzXHGDUQ4H%2bLCRG51wl69GIwohm047hAnhM2HeqLtweSskxPm9kI%2f84LBrY%2fzKqCS3vdIBkFC%2fmNb7XYwLJtFi%2b5gSeb3qW86c1%2b0yixR99hvlBjVpqJFX7%2bVfhTNhV5dNzisl4ipP%2bQCsH%2bzXIn5U%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XRVGxf9aYS5TnQ5fzWsEBxzXHGDUQ4H%2bLCRG51wl69GIwohm047hAnhM2HeqLtweSskxPm9kI%2f84LBrY%2fzKqCS3vdIBkFC%2fmNb7XYwLJtFi%2b5gSeb3qW86c1%2b0yixR99hvlBjVpqJFX7%2bVfhTNhV5dNzisl4ipP%2bQCsH%2bzXIn5U%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=TIRQsywsPqtODcrdvPdKL72T5jaIquGuxZ8Eqdq46OZbVr69rWvXqQKeKlFC%2bYax1aAAtAc4VI1Br3PeF6FuHJ5XMU4l%2fmKIzT2kJM9gJZFoeUYOxQzJAJmOq3lfgIpFyxQWVOXs7xrAI0lDPu3mlCoGY5Ce6TvkSzVrUZIKLEE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GtKB%2f9FVog2lTkrwEiSQxa53Ba50Q3s%2bVEUiviaGlkO%2fupnpp6TR%2fO0RjXhZzYc%2boFVbRySB5IlKtTFY3SpHdbpCMJYdAcuQtI749F7xuegvoieBcawW2x5SmHVatgxV0jGcbqKh%2bHFZsEvMNbb3aapnMuA3bgWVBDqYb0%2fQZ9Y%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GtKB%2f9FVog2lTkrwEiSQxa53Ba50Q3s%2bVEUiviaGlkO%2fupnpp6TR%2fO0RjXhZzYc%2boFVbRySB5IlKtTFY3SpHdbpCMJYdAcuQtI749F7xuegvoieBcawW2x5SmHVatgxV0jGcbqKh%2bHFZsEvMNbb3aapnMuA3bgWVBDqYb0%2fQZ9Y%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=64YOpf7eoxH3rL%2b9yaNEhrCAHk9dhLYpaPmqRRBG93l2teMCrySfNUhw2jwkDNm0N6LcE7uCvJhWbQ55SW0bn5QgYQKWThRZPsZE3OUMlaAKIX%2fHCx6dy6PE2Yz1Zj3%2f0d635UCzHW4TV%2bKCPLgRPLJTUDX9%2bxSX3BdeC7N7qgU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dh405ZZeI%2fAqehc3%2f%2fQ54kppodtjgQtAfI7G6D5BpqHuJBjdw0iueqLjfA3WuNnZBjKTAo4EDMYbjHcCfHqgcilGd9f7WqOcsPQl1NS5jZv1KD9oWajGlZQGZDbBtz812EJR4HdVMyjUI1wdWH3fnouvn%2bW0qu0p4UQzrn4c0XU%3d
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related to a legitimate government purpose.  Appellant failed to show how the 

statue was arbitrary or irrational.   Appellant also lacks standing to challenge the 

transfer state on the basis of cruel and unusual punishment because it allows for 

adult sentencing.  The circuit court considered and made written findings of all 

the statutory factors. There was clear and convincing evidence to support the 

circuit court’s order denying appellant’s transfer. C.B. v State, 2012 Ark. 220. 

There was clear and convincing evidence to support the trial court’s finding that 

the appellant, who was fourteen at the time of the alleged offense and charged 

with capital murder, should be charged as an adult.   Appellant lacked standing 

to challenge the constitutionality of the sentencing authorized by Arkansas Code 

Annotated section 9-27-318, because there had been no finding of guilt and 

appellant had not been sentenced. 

Appellant argued that his Fifth Amendment right was violated because he was 

forced to incriminate himself at the transfer hearing.  However, there is nothing in 

the statute that requires the defendant to testify, and in fact the defendant did not 

testify at the hearing.  Moreover, appellant did not argue that he declined to 

provide testimony that might have persuaded the trial court to transfer his case to 

the juvenile division because of his fear of self-incrimination. 

Finally, appellant argued an equal protection violation based on the alleged 

impermissible classification between juveniles charged as adults and juveniles in 

the transfer statute.  The equal protection clause permits classifications that have 

a rational basis and that are reasonably related to a legitimate governmental 

purpose.  Appellant failed to demonstrate that the transfer statute is arbitrary or 

irrational.  Otis v. State, 355 Ark. 590 (2004). 

Court Findings 

The court shall make written findings on all the factors set forth in subsection 

(g).  Ark. Code Ann. § 9-27-318(h)(1). See (1) – (10) above.   

Appellant failed to preserve his argument on appeal that the trial court 

erred in failing to make written findings of each of the statutory factors 

outlined in Arkansas Code Annotated section 9-7-318(g).  J.A C. v. State, 

2013 Ark. App. 496, J.A C. v. State (2), 2013 Ark. App. 513.  

The circuit court is required to review the factors at Arkansas Code 

Annotated section 9-27-318 for transfer motions.  R.M.W. v.  State, 375 

Ark. 1, 289 S.W. 3d 46 (2008).  

Upon a finding by clear and convincing evidence that juvenile should be 

transferred to another division of circuit court, the court shall enter an order to 

that effect.  Ark. Code Ann. § 9-27-318(h)(2). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uhWKpzSCTU4EphpiDlE7mpH%2bZ9Aas1BF%2bAngA%2b9%2f7hKkgceDjqu%2fo7VGZlV%2b2eeCoVeDy%2fglslAIrhhW5ZkGICEQtJHjn2biYD8RTy35nHEr26bmMnHexMJK4k2h6h3CgKpftC7xhcbHeNzx9bOtPji3nDSTxQb%2fRD9IJ0w2Uqs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=O%2fGHHGwcm5wnbbrwW3%2btKhoP5guvFnkBk1AyqZ4srfX7Qbc%2fKX09pCR6X%2f9m9nL2JsYQ5djRznSe2KJqrK65ZGW%2bMj%2bmIuvQWc1fSnTrMs9O%2b3d6OFqVpGfwhVly98Cd2povuzSXwkXuAXbd9x80cN2D6CyNN7zTyAoRC6SOT1Q%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FcmwnEKxfNpy%2fpVbj0sHOamBPLSJ2P4PBfcx4JWR%2fzbS7BpAOBSc5pDGSdrKWykSNI0pWi9ywMSoAtN%2fte5%2bOYkhTgOdyVG9X4GhcE8AG6tFw8IjOrkUIICDCduL%2by2NvkOUJM4seA24sMkDyN5dD7xMXaH%2fipqJrDgrMWZ%2fWHI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FcmwnEKxfNpy%2fpVbj0sHOamBPLSJ2P4PBfcx4JWR%2fzbS7BpAOBSc5pDGSdrKWykSNI0pWi9ywMSoAtN%2fte5%2bOYkhTgOdyVG9X4GhcE8AG6tFw8IjOrkUIICDCduL%2by2NvkOUJM4seA24sMkDyN5dD7xMXaH%2fipqJrDgrMWZ%2fWHI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Wwcni0oKGCMH75iVDsIn5kbtyj4neVzfUXWuKblQT%2fhubrS9Zuh1M4pf3tfUraSLl8eiwnEUCEehJeoToejmZTpWQYLzNbVA8i1d%2bAjwtpKK4cKvQsxLc3D72kJWxjvR8SjpmyN9VLJw1kqIDdTjHxC3slsMvtRACuwKGYNdS4U%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DXHkT8kMPVfoUWlJBevwPI0XXHt80uosU4UogU%2fHOvPZ3q4Wa76PIWLXzP%2bI%2b%2bAprK9VIRxU%2b7QgttfVlhRCbfpamkoKswvMe%2bLDF79Ayoz2moHehz3xddlJ2KWP25phm%2fsvfQd%2bKPCqLGHkIViphegw2N81Mz9Pt7OhMZDeKoA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DXHkT8kMPVfoUWlJBevwPI0XXHt80uosU4UogU%2fHOvPZ3q4Wa76PIWLXzP%2bI%2b%2bAprK9VIRxU%2b7QgttfVlhRCbfpamkoKswvMe%2bLDF79Ayoz2moHehz3xddlJ2KWP25phm%2fsvfQd%2bKPCqLGHkIViphegw2N81Mz9Pt7OhMZDeKoA%3d


91 

 

Note: Cases holding that, under law prior to 2003, the juvenile should be 

tried as an adult are as follows: Jones v. State, 332 Ark. 617, 967 S.W.2d 

559 (1998); Rhodes v. State, 332 Ark. 516, 967 S.W.2d 550 (1998); Wright 

v. State, 331 Ark. 173, 959 S.W.2d 50 (1998). 

Upon a finding by the criminal division of circuit court that a juvenile ages 

fourteen (14) through seventeen (17) and charged with a crime in Arkansas Code 

Annotated section 9-27-318(c)(2) should be transferred to the juvenile division of 

circuit court, the criminal division of circuit court may transfer the case as an 

extended juvenile jurisdiction case.  Ark. Code Ann. § 9-27-318(i). 

Since the court denied the transfer, extended juvenile jurisdiction was not 

available. Lofton v. State, 2009 Ark. 341. 

If a juvenile age fourteen (14) or fifteen (15) is found guilty in the criminal 

division of circuit court for an offense other than those listed in Arkansas Code 

Annotated section 9-27-318(b) or (c)(2), the judge shall enter a juvenile 

delinquency disposition, pursuant to Arkansas Code Annotated section 9-27-330.  

Ark. Code Ann. § 9-27-318(j). 

Bail or Bond 

Upon transfer to another division of circuit court, any bail or appearance bond 

shall continue in effect in the division to which the case is transferred.  Ark. 

Code Ann. § 9-27-318(k). 

 Appeal 

Any party may appeal an order granting or denying transfer. Ark. Code Ann. § 9-

27-318(l).  

The Supreme Court found that Arkansas Rule of Appellate Procedure - 

Criminal 3 was incompatible with Arkansas Code Annotated section 9-27-

313(l), that provides that any party can appeal a transfer order.  Rule 3 

governs and since this is not one of the types of interlocutory appeals 

permitted by the rule the court dismissed the State’s appeal. State v. A.G., 

2011 Ark. 244.  

Appellant argued that the circuit court abused its discretion in allowing 

two witnesses to testify at the transfer hearing that were not disclosed in 

discovery and other issues that were not addressed on appeal.  The 

Supreme Court noted that “the State blatantly violated Rule 17.1 [of the 

Arkansas Rules of Criminal Procedure] by refusing to offer the witnesses’ 

names to the defense until late afternoon before the hearing.” The State 

also violated the circuit court’s discovery order, which had been extended. 

The court found that the violation of the rule and trial court’s order 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=r5%2bEZuXlFUK56NeoMAgXjPgCQgML0x2KsW%2f%2bnGFYQOq6PX2dAqZDpnuiWUPhwPIVxeN8TZSx%2bSubBt9gxBgtkNK5HYsjvJewIbqumZ66WAOKZOXZS9n9dF1egn7ALYKtYH7Tl%2f%2b6J8o8%2fsx5KzP%2bfukWxAb6FQKIKHT%2fwFmM6tc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=r5%2bEZuXlFUK56NeoMAgXjPgCQgML0x2KsW%2f%2bnGFYQOq6PX2dAqZDpnuiWUPhwPIVxeN8TZSx%2bSubBt9gxBgtkNK5HYsjvJewIbqumZ66WAOKZOXZS9n9dF1egn7ALYKtYH7Tl%2f%2b6J8o8%2fsx5KzP%2bfukWxAb6FQKIKHT%2fwFmM6tc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=gOypYyJdCU8GWdCspNC%2fTyKWvS7OlnOzDAUNJRN5iu0lcNp05lwM%2blQxtYK1D%2bFgm16wW4YM7wofydd7kwNK8OfQP7jCSv4XFom9Y1yA%2bW1nW2bgSy55GaKXslURmX7WMj8NiAyUqeNfr4d5jFcHAl1xk82BQul6SeZNKyaPu%2b8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=1W9PAXNd535GaFhsj6nsA%2bcI0Q9M8TFa4%2bwgfZlUlFiyYBIxfQEqcyzXGuwwErAM5kv4PUkC3lVvnLhc3LwCEIq92dxCoSlV5TLwF1lG06JvlQ46PMXk9rq5QC%2fG9oNaC2dNs%2bsJ3sEYFp8qTypSqttdHxvZCncueEHXhDbn4P0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=1W9PAXNd535GaFhsj6nsA%2bcI0Q9M8TFa4%2bwgfZlUlFiyYBIxfQEqcyzXGuwwErAM5kv4PUkC3lVvnLhc3LwCEIq92dxCoSlV5TLwF1lG06JvlQ46PMXk9rq5QC%2fG9oNaC2dNs%2bsJ3sEYFp8qTypSqttdHxvZCncueEHXhDbn4P0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VlvD2h9pO4Dq4EvER4hoQIQCr61OPqttee5iLQKDtji9mMvgOb%2bXDWsnM2uwzj1tv4QaEzoMLMxNfM%2bUIDLaNKQNEw%2f71O90%2bemjRdcaKl43OMi8O5IkZ3FIShJm5rE00RHeXrZnP6L7TH3eax7wJQFZ6Z%2bPxPlqvtyrJPvBcTA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZvRmKLjDZhA8gx4kDqTxhm4p56JJaWMU%2fT6SdYSX1Af49nFUNszMRS6G3yK8nPlZia7eycE3xbCvUEwa%2fEj%2bd1PV%2fDnfXkK9ZaEGDEQV%2boR3PJaCPoB4IRXCilKRHez%2bX%2bylKOCpk%2bRWI9K3v85ksmQVwvEsX%2fW849vvJ%2f0OkAM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZvRmKLjDZhA8gx4kDqTxhm4p56JJaWMU%2fT6SdYSX1Af49nFUNszMRS6G3yK8nPlZia7eycE3xbCvUEwa%2fEj%2bd1PV%2fDnfXkK9ZaEGDEQV%2boR3PJaCPoB4IRXCilKRHez%2bX%2bylKOCpk%2bRWI9K3v85ksmQVwvEsX%2fW849vvJ%2f0OkAM%3d
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offended the notion of fair play, was highly prejudicial, and was not 

harmless error. N.D. v. State, 2011 Ark. 282.   

Transfer appeals must be by interlocutory appeal and appeals after 

conviction are untimely and will not be considered.  Ventry v. State, 2009 

Ark. 300. 

The court adopted a prospective rule that an appeal from an order 

concerning a juvenile transfer from one court to another court with 

jurisdiction must be considered by way of an interlocutory appeal.  A 

juvenile cannot challenge transfer orders from juvenile to circuit court on 

direct appeal from a judgment or conviction of the circuit court.  Hamilton 

v. State, 320 Ark. 346 (1995). 

Appeal did not satisfy Rule 36.10, which requires prejudicial error.  State 

v. Gray, 319 Ark. 356 (1995). 

The first case in which the U.S. Supreme Court addressed the rights of a juvenile 

accused of a crime was a waiver case.  The Court held that a condition to a valid 

waiver from juvenile court to adult court is that a juvenile is entitled to a hearing 

and right to counsel at hearing.  A waiver hearing must measure up to essentials 

of Due Process and fair treatment.  

Kent involved construction of the Juvenile Court Act of the District of 

Columbia.  The Supreme Court attached a policy memorandum dated 

November 30, 1959 to its opinion in Kent.  The memorandum had been 

prepared by the Judge of the Juvenile Court of the District of Columbia in 

consultation with the Chief Judge and other D.C. judges, the U.S. 

Attorney, and other concerned groups.   

It set out the following factors for a judge to consider in deciding whether 

to waive juvenile court jurisdiction and to transfer to adult court: 

 The seriousness of the alleged offense to the community and whether the 

protection of community requires a waiver; 

 Whether the alleged offense was committed in an aggressive, violent, 

premeditated or willful manner; 

 Whether the alleged offense was against persons or property - greater 

weight if against persons, especially if person was injured; 

 Prospective merit of complaint - is there likely to be an indictment by 

grand jury; 

 Desirability of trial and disposition if others involved are adults who will 

be charged in adult court; 

 Sophistication and maturity of juvenile, including home environment, 

mental situation, emotional attitude and pattern of living; 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5h8Nf0G8pDlPVSZ0Ibv1Vm2HS53v1xiD3exAX1fYn01u8nd%2bzYTp%2b%2bKioKwTrGde2AmBH2QtwR7ghHd3AszSMpafndoY9lEAwNRTmjItTdm7udbMTZEaNk12s0frncFYnQxjg21NVGTowk0XkqHSAVDynookc5WY%2fb5WdpONPvw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RLA7o1A1mif9ttV7C8DSyVhKvYhTD5mliGzV2iGlD0h3xI%2b4hqXU4R1Y1Ac5INZtYAz6VyzIseEzlzIF347jz1Lx4Spf6nNY33NMT0AqXaD9ivO8HAgAmCX4dhsjjcRRFycK8o%2f9FIOWI%2bVeMAatAQpnF5l7LylowfWgPd2qMpw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RLA7o1A1mif9ttV7C8DSyVhKvYhTD5mliGzV2iGlD0h3xI%2b4hqXU4R1Y1Ac5INZtYAz6VyzIseEzlzIF347jz1Lx4Spf6nNY33NMT0AqXaD9ivO8HAgAmCX4dhsjjcRRFycK8o%2f9FIOWI%2bVeMAatAQpnF5l7LylowfWgPd2qMpw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=St01ktJLKAbwVpsrvErj0yecGw%2bKS1K6RPjpkcIa06UthAKN2XFpSVS7X7pbnIJEbtvVnQFnO%2bjNLE13tEPXPIUVKCUdsLrcZd85o4%2f3pXx8fbcivw5pK1g%2bvUA0xbVPwoKpPNYZvA5NrGehiSMz0Xl5Eb%2f436EDfBCAIFr4dzI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=St01ktJLKAbwVpsrvErj0yecGw%2bKS1K6RPjpkcIa06UthAKN2XFpSVS7X7pbnIJEbtvVnQFnO%2bjNLE13tEPXPIUVKCUdsLrcZd85o4%2f3pXx8fbcivw5pK1g%2bvUA0xbVPwoKpPNYZvA5NrGehiSMz0Xl5Eb%2f436EDfBCAIFr4dzI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=D5zfS5AKjG6Y93SzOglrSyveD%2ffTVrRu5TplsN9WNtsDjjCBHz%2fKJJs%2bGuYtMHMZ4pZAjzqDsT9pIbeywV9xrMcuWNWwwlYn0r%2bxoqZxzDQh25q7i97y7STx2l8jOZWMiUonkUvZphaLhAr4%2bRow6NFul08X%2bthrzpvrhFkqhJc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=D5zfS5AKjG6Y93SzOglrSyveD%2ffTVrRu5TplsN9WNtsDjjCBHz%2fKJJs%2bGuYtMHMZ4pZAjzqDsT9pIbeywV9xrMcuWNWwwlYn0r%2bxoqZxzDQh25q7i97y7STx2l8jOZWMiUonkUvZphaLhAr4%2bRow6NFul08X%2bthrzpvrhFkqhJc%3d
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 Previous record and history of juvenile; 

 The prospects for adequate protection of the public and the likelihood of 

reasonable rehabilitation for the juvenile.  

 

Kent v. United States, 383 U.S. 541 (1966). 

 Adjudication  

Purpose 

To determine whether the allegations in a petition are substantiated by the 

proof.  Ark. Code Ann. § 9-27-303(4); Ark. Code Ann. § 9-27-327(a)(1). 

Time Constraints 

If a juvenile is in detention, the adjudication hearing shall be held no later than 

fourteen (14) days from the date of the detention hearing unless waived by 

juvenile or good cause is shown for a continuance. Ark. Code Ann. § 9-27-327(b). 

Arkansas Court of Appeals found that failure to conduct adjudication 

hearing within fourteen (14) days of detention hearing did not result in 

loss of court’s jurisdiction.  Robinson v. State, 41 Ark. App. 20, 847 S.W.2d 

49 (1993). 

 Rules 

Unless otherwise indicated, the Arkansas Rules of Evidence apply.  Ark. Code 

Ann. § 9-27-325(e)(1). 

Appellant was adjudicated delinquent for rape and argued that the court 

erred in admitting evidence under Ark. R. Evid. 803(25) of  a video of an 

interview of a child victim at a Child Advocacy Center.  Appellant argued 

that the court erred in finding the videotaped statements reliable.  

Appellant’s argument was not preserved for appeal because appellant only 

objected on the basis that she had not cross-examined the child.  The 

appellate court further noted that it found no abuse of discretion in 

admitting the videotape. B.R. v. State, 2012 Ark. App. 644.  

The state argued that the court erred in holding that a minor victim and 

her mother can waive the physician-patient privilege in 503(d)(3)(A) 

because they are not parties to the criminal prosecution. The state, not the 

victim is the party and the victim does not have a claim to the criminal 

prosecution for purposes of the exception to the physician-patient privilege 

rule.  State v. K.B., 2010 Ark. 228. 

Delinquency adjudication affirmed based on check forgery.  Appellant 

argued that the trial court erred in allowing hearsay testimony about her 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2SsjTdOdIMBdibM32MbeKdaXBJyhuWWmr1um6Y72WsiIp8dP0fwPSzoNxfWopTQTkDtk%2b6o%2f4P%2bNrvPOXZ5HzOZVpixS3gZBAj%2fcPCDWgQx57GXqGqsFHg6flx6J8QOwPAFuuXQWs755GQMIsCM%2fCU5Vv6dhzNxDI3JV0wnWOvA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rXUm3PVP8Ajyc2I16%2b795mSbbzy9Y89NNDaj4%2fGFbAI5iyhczmvigek3OxIlVdCDDZHRTxuz4w9ARjHeqg6GMIEySK7c2Lggn1n8dl72KLzaGxFzZmyyqblojrsnyUf8qQ5XAFLWfzr2n6u7RUvVlikN9bOZJ4VTlblupzneE3s%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rXUm3PVP8Ajyc2I16%2b795mSbbzy9Y89NNDaj4%2fGFbAI5iyhczmvigek3OxIlVdCDDZHRTxuz4w9ARjHeqg6GMIEySK7c2Lggn1n8dl72KLzaGxFzZmyyqblojrsnyUf8qQ5XAFLWfzr2n6u7RUvVlikN9bOZJ4VTlblupzneE3s%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=zCgJuYCw80SmB2NQ8ddoNGA9WMnalkRCrcv86pW%2fkRgDYqhg25IW4FEZ3cm34YQ2bHgBsvEjbvTlECWMMllx02v%2b%2b4Px6kcFWI5WFAqOqL3swE9idcj1iwCuLruocPH8lM2ZdaWfkSdV57vrlXH0O4hQmSF5V1pGtlrU4RYD%2bdo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2HuwcFpNLJcjn%2brPT5h%2fLBc1loCmewbvwHYoZvKCyV89IgU1b1i8r0DIHOUQ%2bUUhxZQYu495KRVH7fyRg37Ic8rWsWx3dI%2fVXC219a%2bSttTVhSuzPFtts18xhD6nSWNxSeS3JaoYFPgxpVko%2fkW%2fopnBum4pelkGmU4a2%2fljZ3Y%3d
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identification in reference to a picture in a yearbook. Hearsay is not 

violated when a witness testifies about a physical object which was not 

presented in court.  Further, the statements were not offered for the truth of 

the matter asserted but to explain the employee’s conduct.  Taylor v. State, 

88 Ark. App. 269 (2004). 

The Arkansas Rules of Civil Procedure shall apply to all proceedings, except as 

otherwise provided. Ark. Code Ann. § 9-27-325(f). 

The Rules of Criminal Procedure shall apply to delinquency proceedings. Ark. 

Code Ann. § 9-27-325(f). 

Appellant failed to comply with Arkansas Rule of Criminal Procedure 33.1 

to make specific motions regarding the lack of evidence to prove serious 

physical injury and the lack of evidence to prove culpable mental state. 

L.C. v. State, 2012 Ark. App. 666. 

The Arkansas Rules of Criminal Procedure apply to delinquency 

proceeding and pursuant to Rule 33.1, failure to challenge the sufficiency 

of the evidence in a bench trial by a motion to dismiss waives a sufficiency 

appeal. S.M.C. v. State, 2012 Ark. App. 521. 

Appellant argued there was insufficient evidence to support his 

delinquency adjudication based on harassing communications and 

disorderly conduct.  Ark. R. Crim. P. 33.1(b) applies to juvenile 

delinquency proceedings and appellant failed to renew his motion to 

dismiss at the close of all the evidence and he failed to state the specific 

grounds.  I.P. v. State, 2012 Ark. App. 273.    

Appellant was adjudicated delinquent on second-degree battery.  Failure to 

specify the grounds for dismissal failed to preserve the sufficiency of the 

evidence argument of appeal pursuant to Ark. R. Crim. P. 33.1(b).   M.W v. 

State, 2010 Ark App. 799. 

Appellant failed to make a motion to dismiss at the close of the evidence as 

required by Rule 33.1.  A motion for dismissal must specify the element of 

the crime that the state failed to prove. D.B. v. State 2010 Ark. App. 433.     

Motions made at the close of the state’s and defense’s evidence were not 

specific enough to advice the court as to the exact element of the crime that 

the state failed to prove and did not preserve the argument for appeal.  A 

brief filed in support of a motion to dismiss in a bench trial that is made 

after a case is taken under advisement is untimely and does not cure a 

defective motion under Rule 33.1.  T.C. v. State, 2010 Ark. 240. 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vstV92XwsbYu%2bfWFAmTcocPmnQtCRPCRAXw9iJgKP16aTmGSI9jpIyKV2NjjkosMRKoMNper7clMB%2fGCzMEje4W6EF%2bkLWkCM4KNiNTeo325vWkfLgT7cddKoDbwqPeCKfHagvjX5vZgime8L1v5C%2fkBQhKTCqWbwrhxpGFRFq8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vstV92XwsbYu%2bfWFAmTcocPmnQtCRPCRAXw9iJgKP16aTmGSI9jpIyKV2NjjkosMRKoMNper7clMB%2fGCzMEje4W6EF%2bkLWkCM4KNiNTeo325vWkfLgT7cddKoDbwqPeCKfHagvjX5vZgime8L1v5C%2fkBQhKTCqWbwrhxpGFRFq8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rMQZ9cA1vQPnaWY3cFJh7XKAQ61NQiWDjH2f8VdLF2MAxDwdn57UCL0IWYQV8jxYpxgS95g5ocXdhjXGCiIpTINLqIw%2bYLfoEvlHxlGVCmOEBXzss1DX7zuUktt30h%2b4Hny6qRMIuUKGebg3HRYVYe7suVO%2bhmlxrET%2b3jyTIDM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=LbJ1hUk86uM1EYGDHNnZ8CpIxDEE%2fgWzU0XkkYWqRGLaoSscTRY3%2b%2bKAjME9tyMbx0Rv7BpQmMPxXcjMYEK68A798JanI6znIXBdRn9%2byjxftilupLMe%2b7ImTezQMxoy1Xd3CsEtvliOKenpBhFW7g%2fISuhcw%2f2A8w34F8v3oYc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=LE20KS1XtE9Z1Z6HYdyiDZzqh4GCVLOjQZt1%2bxpEo8EHX3L6LY9NyhCxvfyXHzEl7ylYlChzeA6R%2b5sLuMcaggO%2bqJMZG8F%2b1eUAGHW0YSffqu5cZJXpytlp2QV2BXURQ0uvr%2bOhyNdVbQHVNiqGDXfEY7emfftVAX8XpBDri9E%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=avVfleMk8zFudKTxNJazCJoH5L%2bXekzh2ERI3PgsQXuxuqUIFU2I1KofJsliJsovXGNztkDRHFcI9Z82rH1uGdh%2banMVBSMQpkrxrmGIbwzVKthmdh3V1XW3RfxhKU%2fVEtL9wDd%2fUbnnyefgCSksnUfuhsTvIxruOeqmX8bTam4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=avVfleMk8zFudKTxNJazCJoH5L%2bXekzh2ERI3PgsQXuxuqUIFU2I1KofJsliJsovXGNztkDRHFcI9Z82rH1uGdh%2banMVBSMQpkrxrmGIbwzVKthmdh3V1XW3RfxhKU%2fVEtL9wDd%2fUbnnyefgCSksnUfuhsTvIxruOeqmX8bTam4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YRHD5MvDSxDKadNO14Mp0dks75dGXWVzZ%2bNzaUgxWu8VpxlRIFeu5rpUWW090%2fXtLl0q4rGV9jgxoDwjlxX5VhlXrf8jGDy%2f7jc07nCk6wH3v1x2IxC1AhgQXuHfEUk8VAQfCQ6WnRly14BFH4ynYnyGYffdgPsvJheVlxZ5ktc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2bB3Rqx%2bEOolmFlmcClyOEls12kDwkqnGTJXuehsWsU4LuhaSvL2vsfPOJE6FYdExWH4BbHCCAPK8GgoPnO9nFYqZqGpBnhp9ufYPqKyn%2fI%2ftI8N5%2ftkwENS%2b0pMFVm6tZFuUJnJD9Pv0g8Y%2bCk6WCA%2fKY3DgSKuVpSj%2ftDtN%2bps%3d
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The Arkansas Rules of Criminal Procedure apply to delinquency 

proceedings and failure to renew the directed verdict motion at the close of 

all the evidence waived any sufficiency challenge on appeal. Jones v. State, 

347 Ark. 409 (2002); A.D.S. v State, 98 Ark. App., 122 (2007). 

Pursuant to Rule 33.1(b) of the Arkansas Rules of Criminal Procedure, 

failure to make a timely motion for dismissal at the close of the evidence 

waives any right to challenge the sufficiency of the evidence. If properly 

preserved for review, there was sufficient evidence to find the juvenile 

delinquent for possession of a controlled substance with intent to deliver 

where the juvenile was in close proximity and accessible to the 

methamphetamine, he was driving and he told the officers, “the stuff was 

not his” indicating guilty knowledge of its presence.  J.R. v. State, 73 Ark. 

App. 194, (2001). 

The juvenile defendant may not appeal from a plea of guilty or nolo 

contendere, except as provided by Arkansas Rule of Criminal Procedure 

24.3(b), which provides that a defendant may enter a guilty plea 

conditioned on the reversal of a pretrial determination of a motion to 

suppress illegally obtained evidence. These guilty pleas do not fall within 

the rule. Rule 36.1 precluded the court from hearing the appeal.  Mason v. 

State, 323 Ark. 361 (1996). 

Burden of Proof  

Beyond a reasonable doubt in delinquency hearings. Ark. Code Ann. § 9-27-

325(h)(2)(A). 

The U.S. Supreme Court held that Due Process explicitly protects against 

conviction except upon proof beyond a reasonable doubt of every fact 

necessary to constitute the crime for which the defendant is charged.  This 

burden extends to children as well as adults.  In Re Winship, 397 U.S. 358 

(1970). 

 Confessions - Court Finding   

In determining whether a juvenile’s confession was voluntarily, knowingly, and 

intelligently made, the court shall consider all circumstances surrounding the 

confession, including without limitation as follows: 

(1)  The juvenile’s physical, mental, and emotional maturity; 

(2)  Whether the juvenile understood the consequences of the confession; 

(3)  In cases in which the custodial parent, guardian, or custodian agreed to 

the interrogation that led to the confession, whether the custodial parent, 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=T9zQTIQy95EVQImf%2fV6%2f8WRu6QkZBNevql0wyizV2%2b5Y4d97ivREJ5Eau1i81tvL%2bstmDv%2bF%2fCMZjdezkSQhvfecTiMrOhnqEfGSlMLbUuViFM0mtAJ7c9L%2fz26kObJ1VMqpEgZFIZ0OG3wRDeXacdKZ6qwoxnuYQ%2bFsOaa7rJ8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=T9zQTIQy95EVQImf%2fV6%2f8WRu6QkZBNevql0wyizV2%2b5Y4d97ivREJ5Eau1i81tvL%2bstmDv%2bF%2fCMZjdezkSQhvfecTiMrOhnqEfGSlMLbUuViFM0mtAJ7c9L%2fz26kObJ1VMqpEgZFIZ0OG3wRDeXacdKZ6qwoxnuYQ%2bFsOaa7rJ8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=q2TMe1zgdeX64ge4%2fLrYPizxhNBtcvSlHg9I2y2ZJe7XrxDRL0CWRMtL3H30Z7S5mILByqDr6mVqfq74AGg7%2blPUg0qD4ASYg1eKm10ruHnXhUalQGkbds6dc4LMeWk5DE%2fN6meypa9U3HbZjxl74E3cA3DrcDl2qQR%2b8ZGrnEs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4qD83Sc8dsmmtXGsQC3Y39L3ESFFnNzsMrGL84O0N85dv5bpvuymwG1XBAsBUliz8Wln%2fwaw3y4Z%2ba7nAG81LM7qT8XAQpTHPTgMCQkhly0XYDJXOuO5tzGUZo4xazN7fsbc%2bM2gdlZed0AIY2sxBn2s9s8zI%2boFvAPvq6JgCLk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4qD83Sc8dsmmtXGsQC3Y39L3ESFFnNzsMrGL84O0N85dv5bpvuymwG1XBAsBUliz8Wln%2fwaw3y4Z%2ba7nAG81LM7qT8XAQpTHPTgMCQkhly0XYDJXOuO5tzGUZo4xazN7fsbc%2bM2gdlZed0AIY2sxBn2s9s8zI%2boFvAPvq6JgCLk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=NL3oYPQB1KxJuBlJecXaEJXUmhJ07F4J1jb5BjbgDJtAZstSOC8YJ8qHtfugY6hOSn02qyn0%2bgj%2ftoH8H7c6COL0a20VqJ%2fYza9GXhTEolFMHRjo41J1rktIjLqYIrqDUzL9VuHq%2fa7kdZyzjbu0yyYBII%2fNdsv8tpHVdaHiYcY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=NL3oYPQB1KxJuBlJecXaEJXUmhJ07F4J1jb5BjbgDJtAZstSOC8YJ8qHtfugY6hOSn02qyn0%2bgj%2ftoH8H7c6COL0a20VqJ%2fYza9GXhTEolFMHRjo41J1rktIjLqYIrqDUzL9VuHq%2fa7kdZyzjbu0yyYBII%2fNdsv8tpHVdaHiYcY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=P5bnYmsaivXC5f8iH4da5CVxrPB6ZtNE%2fU2vzgKAeg%2bOPP005NLCPt3y%2fpDgDCfhXTj6OKuMCKjyKFc7KFvUTeO1%2fBt%2bUPIZunTh0OlymLn9wOKq8JRZpnHFEcJmM7sPVgeDQGxZDD03Q6FbBjjOtBlL8JIvkXk3b0csOHgStkc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=P5bnYmsaivXC5f8iH4da5CVxrPB6ZtNE%2fU2vzgKAeg%2bOPP005NLCPt3y%2fpDgDCfhXTj6OKuMCKjyKFc7KFvUTeO1%2fBt%2bUPIZunTh0OlymLn9wOKq8JRZpnHFEcJmM7sPVgeDQGxZDD03Q6FbBjjOtBlL8JIvkXk3b0csOHgStkc%3d
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guardian, or custodian understood the consequences of the confession or 

has an interest in the matter that is adverse to the juvenile; 

(4) Whether the juvenile and his or her custodial parent, guardian, or 

custodian were informed of the alleged delinquent act; 

(5)  Whether the confession was the result of any coercion, force, or 

inducement; 

(6)  Whether the juvenile and his or her custodial parent, guardian, or 

custodian had waived the right to counsel or been provided counsel; and 

(7)  Whether any of the following occurred: 

(A)  The oral, written, or sign language confession was electronically 

recorded in its entirety; 

(B)  The entire interrogation was electronically recorded; 

(C)  The audio or video recordings of the interrogation, if available, 

were used; and 

(D)  All of the voices on the recording are identified and the names of 

all persons present during the interrogation are identified. 

Appellant makes several arguments that the trial court erred in denying 

his motion to suppress his confession.  The Court addressed whether 

appellant’s waiver of Miranda rights was voluntary, knowing, and 

intelligent.   When the juvenile asked the police officer what “waiver” 

meant the officer gave him the definition of voluntariness.  As a result, his 

waiver was not made with “a full awareness of both the nature of the right 

being abandoned and the consequences of the decision to abandon it.”  The 

circuit judge’s finding that T.C. knowingly and intelligently waived his 

rights was clearly against the preponderance and the confession is 

suppressed. T.C. v. State, 2010 Ark. 240. 

Trial court affirmed in granting juvenile’s motion to suppress his custodial 

statement for failure to contact the juvenile’s parent prior to questioning.  

State. v. L.P., 369 Ark. 21 (2007). 

Fitness to Proceed 

In any juvenile delinquency proceeding where the juvenile’s fitness to proceed is 

put in issue by a party or the court, the provisions of Arkansas Code Annotated 

section 5-2-301 et seq. shall apply.  Ark. Code Ann. § 9-27-325(j). 

  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=egwnyN2m4Y6T4KrCvN3d9DWoBd2tBo8GuNpG1r3M8yhvYFkJyVKshjOGbLlwu98Sci7hHC8l%2f1Cp%2fkMbCT2ijDTVULOzpa9XgbDq1WNgRiMK5nfTQO3rj0n8ZZg8VFB0w5Tp1LSUChrm17sJwtRZPtro8ojzqMza6FM6hvulrCY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=QJ8kjGK8szhTL%2fYVf%2bdbGeAcJ89nY3wRWc8XMiE4r%2bNO%2bZdNCJ%2fimqQd1IIYrwRXnY8fZeslaLpSR1GUiKQ9pmKu8e2xJ8%2bQNeIRBKNUxqtSSMDmQK9Ou13e2cfEj3DVR7fNvHS9BIWMU07n6wy6xPkY5OwcBXdaBqVB87qak3M%3d
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Appellant was not denied a fair and full defense to meaningfully challenge 

the state’s mental evaluation where he stipulated that he was fit to proceed 

and was given the opportunity to present his own expert witnesses as to 

why his Asperger’s diagnosis affected his mental capacity. E.S. v. State, 

2013 Ark. App. 378.  

A juvenile has a due process right to have his competency determined prior 

to adjudication.  Golden v. State, 341 Ark. 656 (2000).  

Appellant argued that the trial court erred by not considering whether the 

juvenile was competent to stand trial. The issue of competency was not 

reached because it was not properly raised with the trial court.   K.M. v. 

State, 335 Ark. 85 (1998). 

 Defenses 

In delinquency proceedings, juveniles are entitled to all defenses available to 

defendants in circuit court. Ark. Code Ann. § 9-27-325(k).  

Note: Act 987 of 2001, Section 3, amended Arkansas Code Annotated section 9-27-

325(k) to provide that delinquents were entitled to all defenses to address prior 

case law indicating there was no statutory right for such defenses. 

Delinquency Adjudication Subject to Sex & Child Offender Assessment 

The court shall order a juvenile to submit to a sex offender screening and risk 

assessment if the juvenile is found delinquent of the following offenses: 

  (1) Rape; 

  (2) Sexual assault in the first degree; 

  (3) Sexual assault in the second degree; 

(4) Incest; or 

(5)  Engaging children in sexually explicit conduct for use in visual or print 

medium, pursuant to Ark. Code Ann. § 5-27-303.  Ark. Code Ann. § 9-27-

356(a). 

The court may order a Sex Offender Screening and Risk Assessment if a juvenile 

is adjudicated delinquent for any offense with an underlying sexually motivated 

component.  Ark. Code Ann. § 9-27-356(b)(1). 

The court may order reassessment of the Sex Offender Screening and Risk 

Assessment at any time during the court’s jurisdiction over the juvenile.  Ark. 

Code Ann. § 9-27-356(c). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=N%2fvo6WUdI0%2bDkd5bzAlrD6OFR10OfIDsuJ90HhEi%2bh4d5fUTZQKlwio7rKWMK2rwALpMH5RnVupm216sQs634k8sRMpfAFNg4Kpnr5KRueco67xxmXFma%2bf1Ao8fnsVY5Xoc3595tkYGpjatYtfQIBrYKYWVgf72i5zbLG20Rkk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=N%2fvo6WUdI0%2bDkd5bzAlrD6OFR10OfIDsuJ90HhEi%2bh4d5fUTZQKlwio7rKWMK2rwALpMH5RnVupm216sQs634k8sRMpfAFNg4Kpnr5KRueco67xxmXFma%2bf1Ao8fnsVY5Xoc3595tkYGpjatYtfQIBrYKYWVgf72i5zbLG20Rkk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6H17nSYN79iws7I%2b4RbHuXv2mPrasXloMKmrBCzson%2boK%2bwNJwaV7HAacjxblSCQt0ZfhpXB%2biKuj2wd5yd9WaZzss2xTIsC%2bQJ%2bzO6yycwAN8L7g84VWFlM%2bqPph7B%2fJJ4A0Dp9quxcrLUpscLHQTuRWr2FlQ5gO55%2fu8y3OC8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DFxKJanl2CfB8eNMqnzJ%2bWNiC9UngivLudwBcqTwVfhQnrseXDkgiEgq3xrNhTcNo%2biDhvcDUcS0JYqX3nNc4gkHQtl5kKaVjowx5OdghnYMAtfIHC2OYBW99msDdQaFgLmo%2beYpJZpjPecXk19oBS1hUAfIBXpYHeDCpCnuwbc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DFxKJanl2CfB8eNMqnzJ%2bWNiC9UngivLudwBcqTwVfhQnrseXDkgiEgq3xrNhTcNo%2biDhvcDUcS0JYqX3nNc4gkHQtl5kKaVjowx5OdghnYMAtfIHC2OYBW99msDdQaFgLmo%2beYpJZpjPecXk19oBS1hUAfIBXpYHeDCpCnuwbc%3d
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 Court Ordered Safety Plans Mandated to Schools 

When a court orders that a juvenile have a safety plan that restricts or requires 

supervised contact with another juvenile or juveniles as it relates to student 

safety, the court shall direct that a copy of the safety plan and a copy of the court 

order regarding the safety plan be provided to the superintendent and principal 

where the juvenile is enrolled.  Ark. Code Ann. § 9-27-309(m)(1). 

Safety Plan means a plan ordered by the court to be developed for an adjudicated 

delinquent sex offender, pursuant to Arkansas Code Annotated section 9-27-356, 

and who is at moderate or high risk of reoffending.  Ark. Code Ann. § 9-27-

303(51). 

When a court order amends or removes any safety plan, the court shall direct 

that a copy of the safety plan and copy of the order be provided to the school 

superintendent and the principal where the juvenile is enrolled.  Ark. Code Ann. 

§ 9-27-309(m)(2). 

Delinquency Adjudications Subject to DNA Samples 

A juvenile adjudicated delinquent shall have a deoxyribonucleic acid (DNA) 

sample drawn for the following offenses: 

(1) Rape;  

(2) Sexual assault in the first degree; 

 (3) Sexual assault in the second degree; 

(4) Incest;  

 (5) Capital murder; 

(6) Murder in the first degree; 

(7) Murder in the second degree; 

(8) Kidnapping; 

(9) Aggravated robbery; and 

(10) Terroristic act.  Ark. Code Ann. § 9-27-357(a). 

The court shall order a $250 fine, unless the court finds that the fine would cause 

undue hardship.  Ark. Code Ann. § 9-27-357(b).  

The DNA sample shall be drawn either: 

(1) upon intake at a juvenile detention facility; 
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(2)  upon intake at a DYS facility; or 

(3)  if the juvenile is not placed in a facility, the probation officer shall ensure 

that the DNA sample is drawn.  Ark. Code Ann. § 9-27-357(c). 

All DNA samples shall be taken in accordance with the regulations promulgated 

by the State Crime Laboratory.  Ark. Code Ann. § 9-27-357(d). 

Studies & Reports 

Court may order any studies, evaluations, or predisposition reports, if needed, 

that bear on the disposition, following adjudication.  Ark. Code Ann. § 9-27-

327(d). 

Reports shall be written and provided to all parties at least two (2) days prior to 

disposition hearing.  Ark. Code Ann. § 9-27-327(e)(1). 

All parties shall be given a fair opportunity to controvert any part of reports.  

Ark. Code Ann. § 9-27-327(e)(2). 

Delinquency Cases 

Brady Violations 

Appellant failed to show that the evidence was suppressed.  The state provided the 

defense the witness and the statement in question,  T.C.’s counsel failed to 

interview the witness or subpoena him.  Appellant also failed to show that the 

evidence was exculpatory or material.  Appellant failed to show a Brady violation 

occurred. T.C. v. State, 2010 Ark. 240. 

 Closing Argument 

Delinquency adjudication reversed because defendant was denied an opportunity 

to make a closing argument.  A juvenile defendant in a jury or bench trial has a 

fundamental right to make a closing argument under the Fourteenth Amendment. 

S.S. v. State, 361 Ark. 42 (2005).  

 Rape Shield 

Rape Shield statue did not violate separation of power’s doctrine and did not 

apply to juvenile delinquency proceedings.  Potential prejudice to victim, who was 

under 14, outweighed any relevance of evidence in a delinquency proceeding as to 

whether or not the victim engaged in sexual intercourse or deviate sexual activity 

with a person less than fourteen (14) years old.  Failure of trial court to conduct 

risk assessment was moot because juvenile was not prejudiced.  M.M. v. State, 

350 Ark. 328 (2002). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=KbldKJRKPTfizFRlQGlWhFJP2Kd4S%2bIYyC5aStV1nmRFiMwvMMKYQMnyCPTI%2b9tM67wr%2fOTBHDZL3gtEgBdiHeiIMIefosTqLCDIVkawzZ4CnC2I6BGFGS0vwRsA%2br4Fij76WvMYk5phKH1VGVy%2bCW9w68mfD5IyjOF7K1rSRTA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jS36heJIUworUyUZpSzkpjqJLmwkaL41rvGnvCtM0RSD6FCopXuupfYWJkCTCrYuzuCN6XbC1fr%2fOHyVKuuJXkWRbykBuSabBDLivtdb%2fMe5oeJ0S3XzX9pJvHfKrYUq7B1zCNxFOiboP7nnpuXCC2TlwvQNWUwLtBtDw8vpW3g%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=c0fVlUzUpnmjeDxYZoyWMXs6VtyGiMaZNBKEtVzTSRslv0CQWCo7dWgAQ1Yf1joLIY7WfCrvKt9jVU%2fS6ougEIEyoVgrlEZCS1iw1IuWrbtUnmUoRGxPDF%2fZAP4LAJDTRdaS6CsebJhtuODzRYE70f9t5K41HSZ5XRHHQeMqFPI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=c0fVlUzUpnmjeDxYZoyWMXs6VtyGiMaZNBKEtVzTSRslv0CQWCo7dWgAQ1Yf1joLIY7WfCrvKt9jVU%2fS6ougEIEyoVgrlEZCS1iw1IuWrbtUnmUoRGxPDF%2fZAP4LAJDTRdaS6CsebJhtuODzRYE70f9t5K41HSZ5XRHHQeMqFPI%3d
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 First Amendment – Threat 

The Arkansas Supreme Court found that the juvenile’s rap lyrics constituted a 

true threat and was not protected by the First Amendment.  The court adopted an 

objective test on how a reasonable person would have taken the statement and 

used the following Dinwiddie factors adopted by the Eighth Circuit to determine 

if the “true threat” exception was applicable: 

 the reaction of the recipient of the threat and other listeners; 

 whether the threat was conditional; 

 whether the maker of the threat had made similar statements to the victim in 

the past; 

 whether the threat was communicated directly to its victim; and 

 whether the victim had reason to believe that the maker of the threat had a 

propensity to engage in violence.   

This list is not exhaustive, and the presence or absence of any one of its elements 

need not be dispositive. United States v. Dinwiddie, 76 F.3d 913 (8th Cir. 1996).  

Jones v. State, 347 Ark. 409 (2002). 

The Court reversed a delinquency adjudication finding that Arkansas Code 

Annotated section 6-17-106, which makes it a misdemeanor for a person to abuse 

or insult a public school teacher who is performing normal and regular or 

assigned school responsibilities, is an unconstitutional infringement on the First 

Amendment and the Due Process Clause of the Fourteenth Amendment.  

Shoemaker v. State, 343 Ark. 727 (2001). 

Note: In response to this case the legislature amended Arkansas Code Annotated 

section 6-17-106 to provide that it is unlawful, during regular school hours and in 

a place where a public school employee is required to be, for any person to address 

a school employee using language that is calculated to:  

 cause a breach of peace;  

 materially and substantially interfere with the operation of the school; or  

 arouse the person to whom it is addressed to anger, to the extent likely to cause 

imminent retaliation.  ACT 1565 of 2001. 

 Accomplice  

Delinquency adjudication upheld. The Arkansas Court of Appeals found sufficient 

evidence to support a finding that the juvenile was an accomplice to felony 

criminal mischief charges. An accomplice is one who directly participates in the 

commission of the offense or who, with the purpose of promoting or facilitating the 

commission of the offense, aids, agrees to aid or attempts to aid the other person 

in committing the offense. An accomplice is criminally liable for the conduct of 

others. The relevant factors in determining the connection of an accomplice to a 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=sigla2Aagsg10LR2%2fCVK3ooV%2biO5Vbxa%2fyPIyLQr9Mp%2bhcb4GjqzoF5E9uDpSAEG00WItZS5syzEF7l8NlEfM0S%2bteMktCYRoqpWZe%2bkj%2by1%2fLEitofPijZr6dQ3hrrQ5mbz8AJ%2bOsLM1%2fVNxTFJ2EArfOalWqvHiL5sJz3VdpE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=oOQZ7eTI%2fh8hdiBYPWC6tbX6L%2bJYhGG4QykZM2KfAwRNow2XRBQft5ZRNjB4Pz20qx3I234UvPZ0H67pVmlxgefeKBtoDvv%2fokWQs7rkgO6oHGqyHqX9DiwFD7IPfRs6cOq%2fvuENXYHlWxCUBwIuQCRXcFYKJ%2fVnwlt28vUjYLc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=iDWW2Zdzo3gLArIhhOwHwxC0DktC7r%2fjYC6E8bJqSBC2SdEj37prYAWPyMDdF0VWZqnDr8I8e7pDQ4AOD91zRwL5zlUJ9N0%2fuCS5POLV%2bkDas3TdZAe9iRnOU3yCORWsjJSzldMNX687uLXSOEfyjVmsfNxDGZmiTkeeepuRhQU%3d


101 

 

crime are the presence of the accused in the proximity of the crime, the opportunity 

to commit the crime and the association with a person involved in the crime in a 

manner suggestive of joint participation.  Pack v. State, 73 Ark. App. 123 (2001). 

Delinquency adjudication was upheld based on the testimony from the appellant’s 

accomplices because the accomplice-corroboration rule at Arkansas Code 

Annotated section 16-89-111(e)(1) does not apply to juvenile proceedings. Swanner 

v. State, 73 Ark. App. 4 (2001); Munhall v. State, 337 Ark. 41 (1999). 

Note: Act 903 of 2001 amended Arkansas Code Annotated section 16-89-111(e)(1) 

to add that an adjudication of delinquency for a felony cannot be based on the 

testimony of an accomplice unless corroborated by other evidence tending to 

connect the juvenile to the commission of the offense. 

 Victim Evidence 

Appellant was adjudicated delinquent on three counts of sexual assault in the 

second degree.  He argued that the court erred in denying his motion for directed 

verdict which is considered a challenge to the sufficiency of evidence.  Appellant 

argued that the victims’ testimony was not credible.  He also argued it was 

inherently improbable and/or physically impossible and that there was not 

additional evidence support the three victims’ testimony.  The appellate court 

disagreed that none of the victims’ versions of events were improbable or 

physically impossible.  The trial court found that the victims told appellant no 

and he would not take no for an answer.  The trial court found the victims’ 

testimony credible and the uncorroborated testimony of a victim of a sexual 

offense constitutes sufficient evidence. D.D. v. State, 2012 Ark. App. 637.  

Note: Act 1809 of 2003 amended Arkansas Code Annotated section 9-27-329(f) to 

allow victim impact statements at disposition hearings.  The trial court erred in 

allowing victim impact evidence because it is applicable to criminal, not juvenile 

proceedings.  However, the appellant failed to show how he was prejudiced by the 

victim impact testimony.  Hunter v. State, 341 Ark. 665 (2000).  

 Sufficiency of the Evidence 

Appellant’s argument that there was not substantial evidence to support his 

adjudication of obstruction of governmental operations failed.  There was 

evidence of his disorderly conduct at a juvenile detention facility where he refused 

to return to his room and a struggle ensued which resulted in the assault of 

officers while appellant tried to resist their control.  R.B. v. State, 2013 Ark. App. 

377. 

Appellant challenged that there was sufficient evidence that she was an 

accomplice to the crime of disorderly conduct. Appellant argued that there was no 

evidence that she engaged in any behavior that would make her an accomplice, 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=fPbi8fIhWkRkkzMBH%2fyMYMm6Ut7WLAJEHu8dBkuOi1U0vs1rKZcyHR2cuRSuMZ8Iri0YY7y0LXIOjwcWzJGXffZ8GyMaNXzJeffpbbHOUESapRz2aT%2fL5%2fKNSZBUVkBfS%2fdQK2NVzib%2bLBgG3s1HKhaX%2bOT7za3B9W8PfUor2VI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kUaH3S%2fjygGIj7V14xpynL16HDLj9cS%2fZ4BdtClPzq3Q6ZODQUrqdc2OvLZw6oIVt%2bcEVOP47OJwo4%2buzBBFH2DankSjE%2brdZHumxm5dODwU4nVZSO2vu2UT1b8pL%2f%2fQaRXqVJOxUT%2bAsuGhBMjMpHqe6IqfIYuI39vYkoxSB1I%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kUaH3S%2fjygGIj7V14xpynL16HDLj9cS%2fZ4BdtClPzq3Q6ZODQUrqdc2OvLZw6oIVt%2bcEVOP47OJwo4%2buzBBFH2DankSjE%2brdZHumxm5dODwU4nVZSO2vu2UT1b8pL%2f%2fQaRXqVJOxUT%2bAsuGhBMjMpHqe6IqfIYuI39vYkoxSB1I%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ihCrsLML8uCEKuS6PTM7z6N1EkFbFHqNzmZKFu28HeNJrRJugGQYIj3o7gNXHiuh37e4ldtB3lTaJZt%2bcj3a%2bDtXQ%2fx3VkMXBowHi8zrzEqLwhLcKOh48vveYgLu5tpQeBf3MRDpe1dphaigfaDjyNbVR3FGTxMG2WGQ4dv2yoo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7xxuOWEI1Ggv9F8czSC9O%2bS2nrHgKqdDu2gLmhWYle7Bsuw1YcMRq2JDj0J2BpGVAXQ10NJepgP2HzKYt7rJVi5zNl%2bMD0PmLWQ1xjFMxmM5yPUywvP5K5wQ8gOyPol%2bqdN%2b%2fC60X8Uwu%2f9mxURZEXB9V8w629SyIVhMXfDjhbg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rCzCM1e7fu8yGH3bVml4xKuz32UPMFApHBwQdTPN6hIhhyHM76QoDdh0sJGL6T9xcSD6FoZ40oBQG7du7wfj%2bki6FL%2bp61dmYNS3FujOI3bBzPsUdvR6MMPXYwVQrA6LFy0YEjtQtTiR%2bT6lWUUOGsZ%2fnAyaGCMDiXexIMdd3AQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jbl051dXZiMU7qsSJhEY0UrZOmkSQat9RwEgkNZhBYvgXUSS7MTXcn9hgoQpyDynpRkbJ9gZXZCCymJKq7QH3I9yU%2bcJYA%2fKwsdhn8zPiRLI6JK0TbwBJC%2b%2fI0%2f9kujmm9yXD2PYdQibYGPhQ0YBvgFRyPGZWylCuGQmTD%2fLA5g%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jbl051dXZiMU7qsSJhEY0UrZOmkSQat9RwEgkNZhBYvgXUSS7MTXcn9hgoQpyDynpRkbJ9gZXZCCymJKq7QH3I9yU%2bcJYA%2fKwsdhn8zPiRLI6JK0TbwBJC%2b%2fI0%2f9kujmm9yXD2PYdQibYGPhQ0YBvgFRyPGZWylCuGQmTD%2fLA5g%3d
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but she was just present at the crime scene.  The trial court affirmed where it 

found that appellant was an encouragement to one of the girls in the altercation 

and there was conflicting testimony about whether appellant actually sprayed 

mace. E.S. v. State, 2013 Ark. App. 378. 

Appellant argued that there was insufficient evidence that he committed 

aggravated assault and terroristic threatening when he pointed a gun at a 

schoolmate, because his actions did not create a substantial danger of death or 

injury.  The victim testified that he pointed the gun at him and cocked the 

hammer and said he would shot him if he walked closer.  Another witness driving 

by stopped and called 911.  Even appellant testified that he pointed a gun and 

that it was not a toy gun.  The court could reasonably conclude that the loaded 

gun found inside appellant’s house was the gun he used. E.N. v. State, 2013 Ark. 

App. 365. 

Appellant argued that there was not substantial evidence to support his 

adjudication of theft of property that he pumped gas and left without paying.  The 

identification in conjunction with other testimony supported the adjudication 

finding, where the eyewitness provided a physical description of the juvenile and 

identified the vehicle and license plate number.  Appellant testified that he had 

driven earlier that day and was at the residence listed on the vehicle registration. 

K.A.S. v. State, 2013 Ark. App. 236.  

The only sufficiency argument preserved for appeal was that there was no proof 

that appellant caused injury on anybody and on that point the court disagreed 

based on the theory of accomplice liability. L.C. v. State, 2012 Ark. App. 666.    

Appellant argued there was insufficient evidence to find him an accomplice to 

misdemeanor theft of property.   The appellate court noted that the appellant did 

not argue that the court erred in finding he had a legal duty to prevent or report 

the theft.  As a result, the court only addressed the issue of whether there was 

substantial evidence to support the finding that appellant assisted in the theft.   A 

surveillance video showed the appellant with another juvenile, who admitted that 

he had cell phone that was stolen.  Appellant’s proximity to the crime and his 

action in looking down the hall prior to entering the locker room where the cell 

phone was stolen was evidence suggestive of joint participation. T.D. v. State, 

2012 Ark. App. 140.  

Delinquency adjudication affirmed on one count of second-degree domestic 

battery.  Appellant argued that state failed to prove that he was not justified in 

committing the act.  Whether justification exists is a question for the trier of fact to 

resolve. The circuit court’s decision is supported by substantial evidence and the 

court could have concluded that appellant was not justified in using deadly force, 

or that appellant could not have reasonably believed that his father was about to 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6%2bO%2boINTwwt%2f22o4jgzIyDGYSAGuUSfWREbcMORriaYlRXd1uMsUjmrxIRg4UrmN7Vn%2fZx5zSV6KwBouQFqZRmHXSI0biNcPhRwKeqNiJrrz3L30mS2cGPAe1FeH6WUi2ueg7lnaOaF5b7eBuhvblAuiDWcm4iOxYSb9I3VCYXI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cJDDsjfwFU7XwCMvNOuHdslGHK5H27VGoX3tQ78R0vWpRbedMkORWjFGA%2bLRnRsq3BNBpmHCDOdZxbdTUHTB7YaoEDcoib%2fknYRkd04EaWsM7IfT4EaTOqIC5BmomW89GQzm%2bUoUX%2b60AXeDf9wGVetJ9Q2XmQbVgmX3NW6yhXs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cJDDsjfwFU7XwCMvNOuHdslGHK5H27VGoX3tQ78R0vWpRbedMkORWjFGA%2bLRnRsq3BNBpmHCDOdZxbdTUHTB7YaoEDcoib%2fknYRkd04EaWsM7IfT4EaTOqIC5BmomW89GQzm%2bUoUX%2b60AXeDf9wGVetJ9Q2XmQbVgmX3NW6yhXs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CjL%2bBK6jcmhJODHUzaqkZVNGX2%2f3ZLveqb8gQdU1JRZn2FMZmJkFgpOrC2mc9HaSBP2vXOfxxflVXA1Eu7hf%2bfVZBJ3TYahdzjoKvwc1buWNmJ9V%2bedBFMDHuPBihvySy%2fQkCeiVQtdwGuDmZKocpweJ8I0r8KwMTBWk%2bQyDgME%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=PuUMDM9SplkVjYjBSZpDfGu33IZ4XK%2bfluC6jJ0q7%2fTz5xskjWBvn7v2ih1yA1mZgvbrtjazwUMuWKRIVupDJMO2W13R4un6qY0e9t1La%2btT1lXxQkyz6auym7vWkQiB8Emk8X32NVoAUj%2bX5OtZAoq9YKOIrYEZ8%2bPiFxoPYXE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wVwx63%2btkW7p3Wy71yujWZVBvcEmp8jOhGObtlsbogVNDOVSQ7qJJXdC2HbxXt75vH9rWpgCdgxr7G1fw6Y1pZzss26JHjz%2bQ1ehGPQh7latJF5KGKjs0RG41veDVGF%2fxCdxTqsAOqoWrDWuQe4mELSK8cAq1C9GNs3x0biUO5o%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wVwx63%2btkW7p3Wy71yujWZVBvcEmp8jOhGObtlsbogVNDOVSQ7qJJXdC2HbxXt75vH9rWpgCdgxr7G1fw6Y1pZzss26JHjz%2bQ1ehGPQh7latJF5KGKjs0RG41veDVGF%2fxCdxTqsAOqoWrDWuQe4mELSK8cAq1C9GNs3x0biUO5o%3d
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use deadly force or commit a felony against him, or that the amount of force 

appellant used was not necessary.  D.W. v. State, 2011 Ark. App. 187. 

Delinquency adjudication affirmed on one count of second-degree domestic 

battery.  Appellant argued that state failed to prove that he was not justified in 

committing the act.  Whether justification exists is a question for the trier of fact to 

resolve. The circuit court’s decision is supported by substantial evidence and the 

court could have concluded that appellant was not justified in using deadly force, 

or that appellant could not have reasonably believed that his father was about to 

use deadly force or commit a felony against him, or that the amount of force 

appellant used was not necessary.  D.W. v. State, 2011 Ark. App. 187. 

Appellant was charged with criminal mischief and theft of property.  Appellant 

argued that there was insufficient evidence of the witness’s identification.  Yet, the 

witness testified that she saw appellant run from her car and identified appellant.  

A.F. v. State, 2010 Ark. App. 523.  

Appellant challenged the sufficiency of the evidence in a delinquency finding that 

he committed rape of his 11 year old cousin.  A rape victim’s testimony need not be 

corroborated, nor is scientific evidence required. D.B. v. State 2010 Ark. App. 433. 

Appellant appealed finding that he committed aggravated assault.  The evidence 

did not support a conclusion that a substantial risk of death was created by 

appellant’s use of his car.  P.G. v. State, 2010 Ark. App. 404.  

The trial court found that the juvenile committed the offense of carrying a 

weapon.  Appellant was arrested, while driving a friend’s car, for an outstanding 

warrant for failure to appear. Appellant asked the officer to retrieve his cell phone 

from the car.  The officer found a knife between the passenger seat and console.  

Appellant constructively possessed the knife.  It was found within easy reach and 

close to his personal property, the cell phone.  The state is required to also prove 

that appellant possessed the weapon with the purpose to employ it against a 

person.  While trial counsel made some argument with this regard it is absent on 

appeal.  As a result, this case should not be used in future cases on this point.  

M.S. v. State, 2010 Ark. App. 254. 

The trial court found that the juvenile committed the offense of misdemeanor theft 

by receiving.  Appellant’s reliance on corroborating evidence not being supported 

by an accomplice is misplaced because the because the charge is a misdemeanor 

not a felony as provided in Ark. Code Ann, 16-18-11(e)(1).  R.W. v. State, 2010 

Ark. App. 220. 

Reversed and remanded delinquency adjudication for harassment holding that 

the juvenile’s statement was not likely to invoke violence or a disorderly response.  

The trial court’s reliance on what wasn’t said was not sufficient.  Unspoken words 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=k4dOyWGO2LzB%2b14i5uYDKvXGkM507PQDeOFiMx4rEpdmsFY5ZuRVh5Tfccw969PtENM2V220T7ZBeMcv%2fB9%2fP1S9jmv2k7gswNzSWOcimXavCILFeDu%2b2Q02I%2biDmgpmFb6Yg5e304Id0aqtAl%2fIKJkK6h2I5S2IdhPTfJRUaSM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=k4dOyWGO2LzB%2b14i5uYDKvXGkM507PQDeOFiMx4rEpdmsFY5ZuRVh5Tfccw969PtENM2V220T7ZBeMcv%2fB9%2fP1S9jmv2k7gswNzSWOcimXavCILFeDu%2b2Q02I%2biDmgpmFb6Yg5e304Id0aqtAl%2fIKJkK6h2I5S2IdhPTfJRUaSM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=q9yHFYOOp4KO9%2fwWinbbPs9BALOL6n1ND13RfGN5N326CFJ5zU00QV4%2fTPGsIfV9GalsUxNNEW2vfFiWq%2ba0RNHgk9mReUXB8peEuyBtT3QnqEw8kLY6gElKReb5ZbyWsh7CdxONiHjSRMTslHxzOdtvXBXXP5df9lmnbISB6xI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=gg3NvBkRyDGLOy6ZM9%2fy8FcCYoVxQXugP6C3MWiC8YaGpvDgrgd0lF5jmD0Vym1HhIHNXCYpHeqaa6imfcIAsJOhhuSomlYrqGThOPa44XLKrDk8fSiD4CkH8rlSNj7C14R9yBLXbFDR4uW2jomckzLy%2fKDx5V9ytA7CdbxpNJM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=O8qXbfFXqT2yKlabK1XoaPj46mP6td4Lir3YJS0rrnGG7VcYQR3Wq5GzmLSl%2f9b3B5HmJMvURNV5KIPOyY8zfftUvTWk8PTxYqZUU88IJ13tT7ruyKmA0bFqpj53%2fa%2fjw52c6oBvk%2bpg7bToROvsltgcIQVak%2fxO2sbsiRlhxhk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=8QZKdj%2ftAO19qJyGLuD4EPtB7gNZ8cw34RLMaWmAOTf7wO%2feZUaYaoLk3qPyiLHZqKk4ZJ7FZuCbvbRhKkcMe6i1VXtuVZIbbKBGQ7U7kvo%2fbMwpE%2fF273aG28TtsOGNx2VD%2fYkY361%2bAdkOk03pmqA4%2b12zsZ%2fhxx5SdrHAumE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=PgQmRv1Y3oUvw4Hntll2UacDmN4Cyh3qQ%2fZgAxFcY1GMyz80q9u083nfjQjSrfHfYjLNQ6voPr8phQ2uFfavFFEV0tU9aax%2fgAOGsyt5EGo5dAoPV742RXADFztDzzDspXsyQo7sh2b8g%2bZfM734fvPqZkoo0go4NBMwBOr4woM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=PgQmRv1Y3oUvw4Hntll2UacDmN4Cyh3qQ%2fZgAxFcY1GMyz80q9u083nfjQjSrfHfYjLNQ6voPr8phQ2uFfavFFEV0tU9aax%2fgAOGsyt5EGo5dAoPV742RXADFztDzzDspXsyQo7sh2b8g%2bZfM734fvPqZkoo0go4NBMwBOr4woM%3d
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do not constitute harassment because silence is not likely to provoke a violent or 

disorderly response. Hunt v. State, 92 Ark. App. 342 (2005).  

Delinquency adjudication reversed where appellant was charged and found 

delinquent for terroristic threatening in the first degree for having a “Hit List (To 

Shoot List)” naming fellow students in a notebook at school that a teacher 

discovered.   The Court relied on Knight v. State, 25 Ark. App. 353 (1988), that the 

gravaman of the offense is communication.  Evidence of the list was insufficient to 

find that the appellant had the purpose of terrorizing another. Roberts v. State, 

78 Ark. App. 103 (2002). 

The evidence was sufficient to support appellant’s delinquency adjudication for 

capital murder and attempted capital murder based on the appellant’s confession 

and an arson investigator’s testimony that the fire was started with an accelerant 

and was not an accident. Matthews v. State, 67 Ark. App. 35 (1999). 

Delinquency adjudication upheld where the court of appeals found sufficient 

evidence to support a finding that the juvenile was an accomplice to felony 

criminal mischief charges. An accomplice is one who directly participates in the 

commission of the offense or who, with the purpose of promoting or facilitating the 

commission of the offense, aids, agrees to aid or attempts to aid the other person 

in committing the offense. An accomplice is criminally liable for the conduct of 

others. The relevant factors in determining the connection of an accomplice to a 

crime are the presence of the accused in the proximity of the crime, the opportunity 

to commit the crime and the association with a person involved in the crime in a 

manner suggestive of joint participation.  Pack v. State, 73 Ark. App. 123 (2001). 

Appellant argued that the trial court did not consider evidence of the juvenile’s 

mental state to negate the required intent to commit the crime of second-degree 

battery.  The only intent required is the intent to cause physical  injury.   The 

State presented substantial evidence to support the trial court’s finding that the 

appellant had the requisite intent to commit the crime.  K.M. v. State, 335 Ark. 85 

(1998). 

Appellant was charged with a violation of Arkansas Code Annotated section 5-73-

121 for having a knife three-and-a-half inches long with the purpose to employ the 

weapon against a person. The statute provides that if a person carries a knife with 

a blade three-and-a- half inches long or longer, this fact shall be prima facie proof 

that the knife carried is a weapon. Appellant argued that the juvenile court erred 

in not requiring proof of intent to possess the knife as a weapon and that the 

statute impermissibly shifts the burden of proof to him, violating his due process 

rights.    

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cDMWW0p2L888V0PO91w6PG5sDCuda3emRi1Gd3RTKgrwk47yg3lXm4ZZyj1jzj1JZsG4o2xnWQjjAf6p9WgWSJf5zCkYkSSGLUnFVn32Vy9m0doSXFp%2bmfpddusNWBIIaAOaJ7y5iiZs%2b9l5sySVmuVr2Nyg0piVJEEsR3%2frMLY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=n9agDu3afZSSzI91jL4wvIrroqOIxgVgk5IXRPNUGLwGUsSEwuJGf7Gx4gGF635rlzp%2bwAbwwoEOXVdGUCUWHlf6mXrGBIV%2fxF%2fiecHCtn5V510sKID7Phkws1%2bVecaEwNcCJARpVHnlwmZPWXzq50XZX5qqZw70ZczqBb5VllU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=n9agDu3afZSSzI91jL4wvIrroqOIxgVgk5IXRPNUGLwGUsSEwuJGf7Gx4gGF635rlzp%2bwAbwwoEOXVdGUCUWHlf6mXrGBIV%2fxF%2fiecHCtn5V510sKID7Phkws1%2bVecaEwNcCJARpVHnlwmZPWXzq50XZX5qqZw70ZczqBb5VllU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Urxizp%2ftRbVhvy%2fN%2fE1iZgf2LHiwZcu%2fh7uq5gQsPXjOT5pAl%2fQvh7fc0s4A4ixFqhH8kNW0sleXhj1R%2fSLCQjvnGxmwj5bKxlR907Y6RQ0wLZpCGsZNOMF9kIASBpG7lTz37Y11khdwnzl7dacYMFm%2bxEH3S0VarDYsYbSNQgA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=l5kdFKcBL1ugDlk5dUJLY22FSMQQpq3ddF1VDTuF7tWETFdVeuA4osn%2bkoLQ6O1f3p4Jx5ozBLzI2gulVmi9CvdT2YrREiBH9iaxPSPB7UTwFuzS8jSGNo4zZD6k6lVB3its%2fL2byGWQd8UfSg9Y29eJZFaMoCRUTg2E3DnjLrA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=n4zaaX%2fS8c2uccqRSx%2fyQJsMdLUV3aAVT6Og0oFev5trVOlzE8Oid2ccdlCOVeKVVF%2bBpJlYocz7%2b6gxwb4tzyDE00cs75fF2g%2boDhNtAt2MT67s2ThGFxUOObRimREgSiZbpNn7QTr%2fNLTt%2bPXvUXwMeSjl0OUJgjzZ3nqThlg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=n4zaaX%2fS8c2uccqRSx%2fyQJsMdLUV3aAVT6Og0oFev5trVOlzE8Oid2ccdlCOVeKVVF%2bBpJlYocz7%2b6gxwb4tzyDE00cs75fF2g%2boDhNtAt2MT67s2ThGFxUOObRimREgSiZbpNn7QTr%2fNLTt%2bPXvUXwMeSjl0OUJgjzZ3nqThlg%3d
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The threshold inquiry is whether the presumption is mandatory or permissive.  As 

long as the presumption is permissive and there is a rational connection between 

the fact proved and the fact presumed there is no merit to the appellant’s 

contention that the burden was impermissibly shifted to him. In the light most 

favorable to the state, the juvenile court did not err in its finding of delinquency.  

Garcia v. State, 333 Ark. 26 (1998). 

Appellant was adjudicated delinquent for criminal mischief in the first degree for 

wrecking a car.  He argued that the trial court erred in denying his motion for 

directed verdict because there was not sufficient evidence to prove he purposely 

destroyed or damaged the car.  While the evidence was not sufficient to show that 

appellant willfully intended to wreck and damage the car, the court found that 

there was enough evidence to find that he acted recklessly.  The court modified the 

basis for the trial court’s finding of delinquency to criminal mischief in the second 

degree and remanded the case to the trial court for assessment of the penalty.  

McGill v. State, 60 Ark. App. 246 (1998). 

Appellant was adjudicated delinquent for second-degree assault.  Appellant 

argued that there was insufficient evidence to support the trial court’s 

determination that he committed second-degree assault.  A person commits 

second-degree assault if he recklessly engages in conduct which creates a 

substantial risk of physical injury to another person.  The fact that the juvenile’s 

actions created a substantial risk that the teacher’s aide could have fallen and 

injured herself is sufficient to sustain the trial court’s findings.  Walker v. State, 

330 Ark. 652 (1997). 

The appellant was adjudicated delinquent for possession of marijuana.  The 

evidence included an assistant principal’s testimony that a drug-sniffing dog 

stopped at the juvenile’s locker and that a bag containing a "green leafy 

substance" was found along with a pipe.  There was also testimony that the 

juvenile admitted that the substance was his.  A stipulated exhibit, prepared by a 

chemist, was also introduced that provided that the presence or absence of THC 

could not be confirmed by the test, although visual inspection and the chemical 

test yielded results consistent with the presence of marijuana.  The juvenile moved 

to dismiss on the basis that the statutory definition of marijuana requires the 

state to prove the presence of THC and that it failed to do so.   The court held that 

there was substantial evidence to support the juvenile’s adjudication. Lay 

testimony may provide substantial evidence of the identity of a controlled 

substance, even in the absence of expert chemical analysis.  Springston v. State, 

327 Ark. 90 (1997). 

The Arkansas Supreme Court affirmed the trial court’s order adjudicating a 

juvenile as delinquent for committing the crime of rape.  Appellant argued that 

the trial court erred in denying his directed verdict motions.  A motion for a 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Z7E4zSZ%2f9%2bAA%2ffvqbZjvNQKnRUPda2GZqBFRzrJ%2fxX%2b7oo%2bkN4Dx1n%2fsWpbq%2ba%2bBkhfKzg2R5zemArt93PZjLiTivku8cPHI9BTGVtqnzu3pAJa1vOGxuOMH1Klfme4VYDpEH7kx7hZIkPLDilDHmrKu%2bLtE78OMorDdW1YB6bI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jzcMWXVDdHA3p2D6IIESZS2GL%2bxrv2DH4qazvY4%2bBVYZDrMk8vPlwnIYyIesiIQPlM1%2beLashwflzG6f2AENipuCPqkRsx9OIiTGS%2b4CqM0xnwCDA9yuqA7sQg%2fD%2bAuMXWYyhG611rLuwx%2fPUcxvosazMObCpxD42WUJ3VBU75c%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XhC0P3E%2b9ydC9m4bMFg%2fAF4ulMMoMI5%2bU1N2CI%2bbkVBedpHaLVdtsFxwcU8AtRxUaBZ261NqSDScSdpmjiFCC5l6C67vQutS4ZTC%2baxLKC2ba4BllOvFundC17nuqGGDtsj4A9Uy2nhf0oWCRE6Oen6qEXEjOwOH96U8p%2bevrnA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XhC0P3E%2b9ydC9m4bMFg%2fAF4ulMMoMI5%2bU1N2CI%2bbkVBedpHaLVdtsFxwcU8AtRxUaBZ261NqSDScSdpmjiFCC5l6C67vQutS4ZTC%2baxLKC2ba4BllOvFundC17nuqGGDtsj4A9Uy2nhf0oWCRE6Oen6qEXEjOwOH96U8p%2bevrnA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dj0IyCXbd8R789uRDrLAAfqWQaZXaOoCPf%2bYdFiAsujOojA3qAR00qlb8hYT0KLZvQnzMzQiQqYqDXi%2fP8POdm0MFt%2f%2fX5ijCmyp%2bhnnRufGsWMlp2POcF%2fGtWDhLhxuEOFz7xQQogiQFIckSWMk2ls1Qg%2fY5%2bbN0dBWXg%2f5XVA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dj0IyCXbd8R789uRDrLAAfqWQaZXaOoCPf%2bYdFiAsujOojA3qAR00qlb8hYT0KLZvQnzMzQiQqYqDXi%2fP8POdm0MFt%2f%2fX5ijCmyp%2bhnnRufGsWMlp2POcF%2fGtWDhLhxuEOFz7xQQogiQFIckSWMk2ls1Qg%2fY5%2bbN0dBWXg%2f5XVA%3d
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directed verdict is a challenge to the sufficiency of the evidence.  In reviewing the 

sufficiency of the evidence on appeal, the court will view the evidence in the light 

most favorable to the State and affirm if the verdict is supported by substantial 

evidence.  Substantial evidence is evidence that is of sufficient force and character 

that it will, with reasonable certainty, compel a conclusion one way or the other 

without resort to speculation or conjecture.  Further, appellant, who was two 

years, four months and one day older than the victim on the date of the offense, 

could not avail himself to the affirmative defense set forth in Arkansas Code 

Annotated section 5-14-103(a)(3) because he was more than two years older than 

the victim.  W.D. v. State, 55 Ark. App. 88 (1996). 

Appellant was convicted of being a minor in possession of a handgun on school 

property.  The court reversed the trial court finding that the evidence failed to link 

the appellant to constructive possession of the handgun.  Constructive possession 

can be implied where the contraband was found in a place immediately and 

exclusively accessible to the accused and subject to his control.  It may be 

established by circumstantial evidence, but when such evidence is relied on for 

conviction, it must indicate guilt and exclude every other reasonable hypothesis.  

Knight v. State, 51 Ark. App. 60 (1995). 

Although two juveniles brought a handgun to school which could not be fired 

because parts were missing, the juvenile judge correctly found that Arkansas Code 

Annotated section 5-73-119(a)(1)(A) and (a)(2)(A) refer to the type of ammunition 

which can be fired from the gun, and not whether the gun itself was capable of 

being fired.   

Penal statutes must be strictly construed in favor of the defendant, but that does 

not override the consideration statutory construction ascertain the intent of the 

legislature to insure the safety in public schools.  The gun in question was 

designed to fire rimfire and center-fire ammunition.  The fact that it could not be 

fired when confiscated is irrelevant, and to hold otherwise would thwart 

legislative intent. S.T. v. State, 318 Ark. 499 (1994). 

Appellant was charged with theft of property and appealed his delinquency 

adjudication.  Convictions will be affirmed if supported by substantial evidence.  

Substantial evidence is that which is of sufficient force and character to compel a 

conclusion one way or the other without resorting to speculation or conjecture.  

The court upheld the delinquency adjudication; however, three judges dissented 

finding that they could not conclude from the evidence that the appellant 

committed theft of property.  C. H. v. State, 51 Ark. App. 153 (1995). 

Appellant was charged with theft by receiving, battery in the first degree, and 

carrying a weapon.  Appellant appealed the weapons charge and argued that the 

state’s evidence was insufficient.  Circumstantial evidence is sufficient to support 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=MF6u5a0errHM%2bPi3gKa%2bX10qQGXbajOlVn1QkBR4bs10fm7kU%2bBwL6%2bLaVw6ZWhW%2bXrjlHQVRw7uSJZevngIgZX2pCSLyHbqMusqnxQmdDq3pKhxAQLacqe3iPrg8lpsV1enOROMhnYZH1bFiHgWm1uRBf%2f8kRGxt8gMNbkfHic%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qaRQZUznJdcEPyP5UOUc4Cp3MSE075kzY%2bbCwqLV0gUuPFE5yXF%2bmM10uvqPW7%2fIwuGo2IS7CvXnDpUhNaUGxuEMbizpoAPiB%2b4My1nrXL3DsK5V%2b26uhjyW9OUC3Eqf7p%2fjKKFczL%2bnDFXK5XPtw0Ogp0nspWnh9C5x8S5SdKA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SZMzsiqJ2CGhzJLVNvhiz0IUYqJdqetleyqAzIWhnjbRX6i0LvCsVDCAVeF33rD27HkZaNDeEqQgbdU8jN7p72D0vcIg32isYdUz%2b%2fwGLw4XLd2luuDiF8skmotAAqObu7D1IRnALmpLdAJifPjNnnO2e5Eq21McNKbp2a9CuUc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6q5GCwDWarX4GmKiAEk5DV1gfpUz8JPArxNmMOSDNz7ZxcF%2byT5ojRtM063XXLsYmyYF9AGfmuePLLy8Zys6HtCmKi6E6frTR%2bS8RhP4SVamsD81cibU9fHqtHCrY79PMy5SkZfjCBi3vCqE1EZCDicmmKQma4%2bwrIVTCNwNWfE%3d
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a hypothesis consistent with innocence as determined by the trier of fact.  Viewing 

the evidence in the state’s favor, the record reflected that the appellant possessed a 

knife bearing a double-edge with a five-inch blade concealed under his shirt.  

Based on the evidence, the juvenile court was affirmed.  Nesdahl v. State, 319 

Ark. 277 (1995). 

 Appealable Order 

Appellant argued that the trial court erred in denying her motion to dismiss 

based on deficiencies in the delinquency petition.  The proper time to object to an 

indictment or information is prior to trial.  Appellant is barred from raising this 

on appeal because she failed to properly object prior to trial. L.C. v. State, 2012 

Ark. App. 666.  

A court does not have the authority to nolle pros on its own motion.  The state 

appealed the trial court for granting a motion to dismiss for violation of speedy 

trial.  The State’s right to appeal is limited to Rule 3 of Arkansas Rules of 

Appellate Procedure – Criminal.  The rule requires review for the correct and 

uniform administration of law, independent of facts.  The state’s argument on 

appeal was dismissed because it involved unique facts and circumstances, not the 

uniform administration of law. State v. S.L., 2012 Ark. 73.   

Appellant appealed his adjudication of delinquency for sexual abuse in the first 

degree and failure to appear.  The court found that this order was not appealable 

because it was not a final order since a subsequent disposition hearing was 

scheduled.  Daniel v. State, 64 Ark. App. 98 (1998). 

Delinquency Dispositions 

 Purpose 

To determine what action will be taken following an adjudication and to enter 

orders consistent with the disposition alternatives.  Ark. Code Ann. § 9-27-

329(a). 

The court shall give preference to the least restrictive disposition consistent with 

the best interests and welfare of the juvenile and the public. Ark. Code Ann. § 9-

27-329(d). 

Time Constraints 

If juvenile is in detention following the adjudication hearing, the disposition 

hearing shall be held no more than fourteen (14) days following the adjudication 

hearing.  Ark. Code Ann. § 9-27-329(b).  

  Note: Most disposition hearings immediately follow the adjudication hearing. 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yR%2b2I7w3%2bPbXu6Q8iiPC7%2fq3DIfrBbo5lhNNr4p4eDU5e4sOun1GTp1g7J2xV%2bJuaFNEO0lrz6enA2UpQwPxxbqIKeWffOaavfu7dcMsjUYlTC6j%2bKBWMlrxEJ6MB83wEmUhja%2fV6%2bTuTOXo53M%2fkv14PfpcqWMba6n7rTj9iAE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yR%2b2I7w3%2bPbXu6Q8iiPC7%2fq3DIfrBbo5lhNNr4p4eDU5e4sOun1GTp1g7J2xV%2bJuaFNEO0lrz6enA2UpQwPxxbqIKeWffOaavfu7dcMsjUYlTC6j%2bKBWMlrxEJ6MB83wEmUhja%2fV6%2bTuTOXo53M%2fkv14PfpcqWMba6n7rTj9iAE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ShpBG7hmSc1ZOg3pHVOG3JGd8jS5i4Y2LK3QINFX%2fFAhvoTqhU8WtvvX8a9VsvRX8peOY6W0xPzTAmSj%2fhP3YMbrBZJ3oDm2BGkeZDjoFZpyYpthLbrEwdvOLagd2U3AGF1oZ1h%2bgz3EuJv4zw79zbLk43nkFuku4mt7ExA7pLA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ShpBG7hmSc1ZOg3pHVOG3JGd8jS5i4Y2LK3QINFX%2fFAhvoTqhU8WtvvX8a9VsvRX8peOY6W0xPzTAmSj%2fhP3YMbrBZJ3oDm2BGkeZDjoFZpyYpthLbrEwdvOLagd2U3AGF1oZ1h%2bgz3EuJv4zw79zbLk43nkFuku4mt7ExA7pLA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=aJFxmJl0Jc1Qv5y5RE3eVc6vplNhYotgzpPDLQhiZRFuDLPIL8k2hDlSBJB6JVsz5XmA8%2bgRPk1DiilxoOK%2bPRGltdYUDuxqAWjBeqeG9QMQ6KdiT%2f0G4eWOKM%2fxLr%2fiNj9aJ3ngsmmCikLnNmPcyuGlNEINR3tmnPGpXQhwkrg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fGCiyoUjPwb6Jx3RE1JmxGVCkWyT0xmSBp%2fyb3%2fOvfeSbWiU2SuPMuvfXdnGUiKuyVmtjd%2fUgjd0%2b4xv%2fbH1s%2f2A8jvaKYhbq7x%2fpB6un%2fgwDiKUDfe85EaGnri77XtgG7WStBEJ%2fIrHc8DawmN%2f8G7b9%2fCJVsH7qn6S1Fq7duM%3d
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 Evidence 

Unless otherwise indicated, the Arkansas Rules of Evidence apply.  Ark. Code 

Ann. § 9-27-325(e). 

The court may enter into evidence any victim impact statements, studies, or 

reports which have been ordered, even though they are not admissible at the 

adjudication hearing.  Ark. Code Ann. § 9-27-329(f). 

Delinquency Disposition Alternatives 

After juvenile is adjudicated delinquent, the court may make any of the following 

dispositions, based on the best interest of the juvenile:  Ark. Code Ann. § 9-27-330(a). 

 Transfer Legal Custody 

The court may transfer legal custody of the juvenile to any licensed agency 

responsible for care of delinquent juveniles, to relatives, or to other individuals.  

Ark. Code Ann. § 9-27-330(a)(1)(A). 

(1) Prior to the court placing a juvenile in a residential placement, the court 

shall comply with the mental-health assessments required by Arkansas 

Code Annotated section 9-27-602 and Arkansas Code Annotated section 9-

27-603.   

(2) Custody may only be transferred to a relative or other individual only 

after a home study of the placement is conducted by DHS or a licensed 

certified social worker and submitted to the court in writing and the court 

determines that the placement is in the best interest of the juvenile.  Ark. 

Code Ann. § 9-27-331(f). 

(3)  Transfer of custody shall not include placement of adjudicated delinquents 

into foster care, except as provided by Arkansas Code Annotated section 

12-18-101(a) (72-hour hold provision).  Ark. Code Ann. § 9-27-330(a)(1)(C). 

(4) Custody of a juvenile shall not be transferred to DHS (foster care) when a 

delinquency petition or case has been converted to a FINS petition or case.  

Ark. Code Ann. § 9-27-331(h).    

(5)  If an adjudicated delinquent is also in DHS custody (foster care) pursuant 

to a FINS or dependency-neglect petition and the court does not commit 

the juvenile to a facility exclusively for delinquents like DYS, detention, or 

C-Step, then any issue regarding placement of that juvenile shall be 

addressed in the original dependency-neglect or FINS case.  Ark. Code 

Ann. § 9-27-331(g)(1). 
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 DYS Commitment   

The court may commit the juvenile to the Division of Youth Services (DYS), 

using the risk assessment distributed and administered by the Administrative 

Office of the Courts.  Ark. Code Ann. § 9-27-330(a)(1)(B)(i).  

Appellant argued that the court erred in committing her to DYS because 

there was evidence of alternative dispositions.  While this order is moot 

since the juvenile has already been released from DYS, The appellate court 

affirmed the circuit court’s disposition as appropriate in this case. 

Appellant also argued that the disposition order was void because the trial 

court ordered that prior to being released from DYS, DYS was required to 

provide notice to the trial court in order for a hearing to be scheduled.  

Appellant argued that this interfered with DYS’ sole release authority. The 

appellate court held that the issue was moot.  DHS requested the court to 

reach the merits of the argument because according to agency data this 

language occurs in one quarter of the cases.  The appellate court declined 

to do so because DHS admitted it routinely notified the court prior to a 

juvenile’s release and in the current case the juvenile was released and no 

hearing was held. L.C. v. State, 2012 Ark. App. 666. 

There was no error in circuit judge’s disposition of commitment to DYS 

and probation if released prior to the age of 18. T.C. v. State, 2010 Ark. 

240. 

No court may commit a juvenile found solely in criminal contempt to DYS.  Ark. 

Code Ann. § 9-27-331(i); Ark. Code Ann. § 9-28-208(a)(2). 

In the commitment order, the court may recommend that a juvenile be placed in 

a treatment program or community-based program instead of a youth services 

center and shall make specific findings in support of such  placement in the 

order.  The court shall also specifically request its recommendation for a DYS 

aftercare plan upon the juvenile’s release.   Ark. Code Ann. § 9-27-

330(a)(1)(B)(iii).   

Note: Arkansas Code Annotated section 9-28-209 grants DYS the authority to 

make placement decisions once a juvenile is committed to DYS.  

The order of commitment to DYS shall state that the juvenile was found 

delinquent and shall state information regarding the underlying facts of the 

adjudication.  Ark. Code Ann. § 9-28-208(a)(1). 

Upon entry of a detention order and commitment to DYS, a court shall transmit 

the following information to the division: 

 (1) a copy of the commitment order;   

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9TOJoq2OskKXT%2fuO4KO5YjoDRBVKz%2fH3t0XUcTlPqNwzbvIrcuqyxCzoQF8SymXSjkU1p0YvaizhS6GNzl7EORlxMiXWvsdYkBeMgDiNFAsYOfGaIscMPAJ%2fRLbsn52PYJ%2bCWi4YBPRLvUjprLCEylu5E3xcEnTQDBrGEUYmZJ8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=UeKvvqrLMBsRXAKPuRKakTTf%2bIOkXULeTStM0mflbSfp3FB0R6vMiRsrdFhIZkN4Pis94LWPnJY%2b7wGqH7L4y8B0JaG780ADcu5vBaamFlxOVaECWbJ5r99DeK8HII4%2bSX%2bXZCAVf2%2bp9AuV8xRcvcNyH8Ksz0M4OhdIOQl3kQw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=UeKvvqrLMBsRXAKPuRKakTTf%2bIOkXULeTStM0mflbSfp3FB0R6vMiRsrdFhIZkN4Pis94LWPnJY%2b7wGqH7L4y8B0JaG780ADcu5vBaamFlxOVaECWbJ5r99DeK8HII4%2bSX%2bXZCAVf2%2bp9AuV8xRcvcNyH8Ksz0M4OhdIOQl3kQw%3d
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 (2) a copy of the risk assessment instrument;   

(3) records or information pertaining to the juvenile compiled by the juvenile 

intake or probation officer that shall include: 

(A)  information on the juvenile’s background, history, behavioral 

tendencies, and family status; 

  (B) the reasons for commitment; 

(C) the name of the school in which the juvenile is currently or was 

last enrolled; 

   (D) the juvenile’s offense history; 

  (E) the juvenile’s placement history; 

(F) a copy of all psychological or psychiatric evaluations or 

examinations performed on the juvenile admitted into evidence or 

ordered by the court while under the court’s jurisdiction or 

supervision of court staff;  

 (G) a comprehensive list of all medications taken by the juvenile; and  

(H) a comprehensive list of all medical treatment currently being 

provided to the juvenile.  Ark. Code Ann. § 9-28-208(b). 

Upon receiving an order of commitment with recommendations for placement, 

DYS shall consider the recommendations of the committing court in placing a 

juvenile in a youth services center or a community-based alternative.  Ark. Code 

Ann. § 9-27-330(a)(1)(B)(iv); Ark. Code Ann. § 9-28-208(e).    

Upon receipt of an order of commitment, the division or its contracted provider or 

designee shall prepare a written treatment plan that: 

(1)  States the treatment plan for the juvenile, including the types of programs 

and services that will be provided to the juvenile;  

(2)  States the anticipated length of the juvenile’s commitment; 

(3)  States recommendations as to the most appropriate post-commitment 

placement for the juvenile. 

If the juvenile cannot return to the custody of his or her parent, guardian, 

or custodian because of child maltreatment, which includes the parent, 

guardian, or custodian refusing to take responsibility for the juvenile, the 

Division of Youth Services shall immediately contact DHS’s Office of Chief 



111 

 

Counsel; and the Office of Chief Counsel shall petition the committing 

court to determine the issue of custody of the juvenile.  

(4)  States any postcommitment community-based services that will be offered 

to the juvenile and to his or her family by the division or the community-

based provider; and 

(5)  Outlines an aftercare plan, if recommended, including specific terms and 

conditions required of the juvenile and the community-based provider. 

If the juvenile progresses in treatment and an aftercare plan is no longer 

recommended or the terms of the aftercare plan need to be amended as a 

result of treatment changes, any change in the terms of the aftercare plan 

and conditions shall be provided in writing and shall be explained to the 

juvenile. 

The terms and conditions shall be provided also to the prosecuting 

attorney, the juvenile’s attorney, and to the juvenile’s legal parent, 

guardian, or custodian by the division or its designee before the juvenile’s 

release from the division.  Ark. Code Ann. § 9-27-330(a)(1)(B)(v). 

Violations of conditions of aftercare may be reported to the prosecutor 

who may petition the court for revocation of aftercare.  Ark. Code Ann. § 

9-27-364(b)(1). 

The treatment plan shall be filed with the committing court no later than 

thirty (30) days from the date of the commitment order or before the 

juvenile’s release, whichever is sooner. 

A copy of the written treatment plan shall be provided and shall be 

explained to the juvenile. 

A copy shall be provided to the prosecutor, the juvenile’s attorney, and to 

the juvenile’s legal parent, guardian, or custodian and shall be filed in the 

court files of any circuit court where a dependency-neglect or FINS case 

concerning that juvenile is pending.  Ark. Code Ann. § 9-27-

330(a)(1)(B)(v)(f).  

Upon commitment to DYS or detained in a juvenile detention facility, the court 

shall order the parent or guardian to provide DYS information on the juvenile’s 

private health insurance coverage when available, including a copy of the 

juvenile’s health insurance policy and pharmacy card. Ark. Code Ann. § 9-27-

330(a)(14). 
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The court shall notify DYS in its commitment order of the court’s order of 

probation including the juvenile’s compliance with aftercare, if provided in the 

treatment plan. Ark. Code Ann. § 9-27-339(a)(2). 

An order of commitment shall remain in effect for an indeterminate period not 

exceeding two (2) years, subject to extension by the committing court for 

additional periods of one (1) year until the juvenile’s 21st birthday if the court 

finds such extension necessary to safeguard the welfare of the juvenile or the 

public interest.  Ark. Code Ann. § 9-27-331(a)(2)-(3); Ark. Code Ann. § 9-28-

208(c).   

The length of commitment and the final decision to release shall be the exclusive 

responsibility of DYS, except when the juvenile is an EJJ offender.  Ark. Code 

Ann. § 9-27-331(a)(5). 

Order Evaluations   

The court may order the juvenile or members of the juvenile’s family to submit to 

physical, psychiatric, or psychological evaluations.  Ark. Code Ann. § 9-27-

330(a)(2).  

Evaluation, counseling, or treatment of family members may be ordered only 

after the court’s finding such necessary for treatment or rehabilitation of the 

juvenile. Ark. Code Ann. § 9-27-331(d). 

Permanent Custody  

The court may grant permanent custody to an individual upon proof that the 

parent or guardian from whom the juvenile has been removed has not complied 

with the orders of the court, and no further services or periodic review are 

required.   Ark. Code Ann. § 9-27-330(a)(3). 

 Probation   

The court may place the juvenile on probation under terms and conditions 

prescribed by the court.   Ark. Code Ann. § 9-27-330(a)(4)(A).    

The court shall have the right to require the juvenile to attend high school or 

make satisfactory progress toward a general education development certificate. 

Ark. Code Ann. § 9-27-330(a)(4)(B)(i).    

The court shall have the right to revoke probation if the juvenile fails to 

regularly attend school or if satisfactory progress toward a general education 

development certificate is not being made.  Ark. Code Ann. § 9-27-330(a)(4)(B)(ii).  
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Unless otherwise stated, and excluding Extended Juvenile Jurisdiction (EJJ) 

offenders, probation orders shall remain in effect for indeterminate period not 

exceeding two (2) years from date order entered.  Ark. Code Ann. § 9-27-331(c)(1).              

Prior to expiration of probation, the court may extend the order for an additional 

year if it finds extension necessary to safeguard welfare of juvenile or the 

interest of the public.  Ark. Code Ann. § 9-27-331(c)(3). 

Appellant argued that the court lacked jurisdiction to revoke his 

suspended sentence where the revocation petition was filed and heard 

outside the period of suspension.  Appellant’s reliance on the criminal code 

is misplaced; the juvenile code governs.  Arkansas Code Annotated section 

9-27-331(c) provides that an order of probation shall remain in effect for 

an indeterminate period not to exceed two years.  Since the probationary 

period had not expired the court had the authority to revoke probation 

upon the filing of a petition. Byrd v. State, 84 Ark. App. 203 (2003). 

  

Conditions of probation shall be given to the juvenile in writing and explained to 

the juvenile and parent, guardian, or custodian by the probation officer in the 

initial conference following the disposition hearing.   Ark. Code Ann. § 9-27-

339(a). 

Any violation of a condition of probation may be reported to the prosecutor who 

may petition the court for revocation of probation.  Ark. Code Ann. § 9-27-339(b). 

The juvenile shall be released from probation upon expiration of order or upon a 

finding by the court that the purpose of the order has been achieved. Ark. Code 

Ann. § 9-27-331(c)(2). 

The court shall notify DYS in its commitment order of the court’s order of 

probation including the juvenile’s compliance with aftercare, if provided in the 

treatment plan. Ark. Code Ann. § 9-27-339(a)(2). 

Probation Fee  

Court may order fees not to exceed $20.00 per month. Ark. Code Ann. § 9-27-

330(a)(5).   

Court Cost 

Court may assess a court cost of no more than $35.00 to be paid by the juvenile, 

his or her parent, both parents, or guardian.  Ark. Code Ann. § 9-27-330(a)(6). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dAn0h0MOuyqN%2fgkCK6oUcHueJl5DRzjEs9waFgJKIGI51aEfEzQ%2bVGdf2d3WZpiKPjVjnOWZfpruyBIBKGCjFYy%2bSsOKcg9lPz%2fQ0FgJyc8e1mi1uw5E4JD6Ga52bzTIAA5jZckMH9woFzaMUGhwHnnN7rrc9c8oJRYs2i2PWpw%3d
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Restitution  

Court may order restitution, not to exceed $10,000 per victim, to be paid by the 

juvenile, a parent, both parents, the guardian, or custodian.  Ark. Code Ann. § 9-

27-330(a)(7)(A); Ark. Code Ann. § 9-27-331(e)(1).  

The prosecutor must prove the following by a preponderance of the evidence that 

the specific damages were caused by the juvenile and that the juvenile’s actions 

were the proximate cause of the damage.  Ark. Code Ann. § 9-27-331(e)(1).  

If the amount of restitution exceeds $10,000 for any individual victim, the court 

shall enter a restitution order of $10,000 in favor of the victim.  Ark. Code Ann. § 

9-27-331(e)(2)(A).   

Nothing prevents a person or entity from seeking a recovery for damages in 

excess of $10,000 under other law.  Ark. Code Ann. § 9-27-331(e)(2)(B). 

The trial court ordered appellants to make restitution on destroyed 

property in an amount exceeding $2,000.00 pursuant to Acts 61 and 62 of 

1994, which raised the limit to $10,000.00. However, the property was 

destroyed on April 2, 1994, and the new legislation did not take effect until 

August 26, 1994. Restitution is a penalty that falls within the 

Constitutional prohibition of ex post facto laws, and therefore, an increase 

in the amount of restitution constitutes the increase of a penalty. The 

scheme of the legislation is punitive because it allows for revocation of 

probation if restitution is not paid. The statutory limits on restitution 

apply to each victim. Further, the proof admitted of one victim's damages 

was hearsay because the only evidence presented was an invoice for 

repairs.  Eichelberger v. State, 323 Ark. 551 (1996). 

If the custodian is the State of Arkansas, both liability and the amount that may 

be assessed shall be determined by the Arkansas State Claims Commission.   

Ark. Code Ann. § 9-27-330(a)(7)(B).   

The court shall consider the amount of restitution as follows:  

(1)  If the juvenile is to be responsible for the restitution, by agreement 

between the juvenile and the victim;  

(2) If the parent or parents are to be responsible for the restitution, by 

agreement between the parent or parents and the victim;  

(3) If the juvenile and the parent or parents are to be responsible for the 

restitution, by agreement between the juvenile, his parent or parents, and 

the victim; or 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=lAt5AMAcVJvFiwuugwk3tQNWJTiChGcIDrBY1ykOG5gN68BaWwL82ejznKrL0WvQdTFvWlkn38tflPSEV1ZDKTk1kT5VwzdNtB8POd3uBdQltmkRIDnw%2bBeFeouM%2f3ea4g%2bT0wDApdU8zR8xWafcP%2fuxEkXcTQYfwvo6quMJJMs%3d
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(4) At a hearing, the State must prove the restitution amount by a 

preponderance of the evidence. Ark. Code Ann. § 9-27-330(d)(1)(A). 

Restitution shall be made immediately, unless the court determines that the 

parties should be given a specified time to pay or should be allowed to pay in 

specified installments.  Ark. Code Ann. § 9-27-330(d)(1)(B).   

In determining if restitution should be paid and by whom, as well as the method 

and amount of payment, the court shall take into account:  

(1) The financial resources of the juvenile, his parent, both parents, or the 

guardian, and the burden such payment will impose with regard to the 

other obligations of the paying party;   

(2) The ability to pay restitution on an installment basis or on other 

conditions to be fixed by the court;    

(3) The rehabilitative effect of the payment of restitution and the method of 

payment; and  

(4) The past efforts of the parent, both parents, or the guardian to correct the 

delinquent juvenile's conduct;    

(5) If the parent is a noncustodial parent, the opportunity the parent has had 

to correct the delinquent juvenile’s conduct; and 

(6) Any other factors the court deems relevant.  Ark. Code Ann. § 9-27-

330(d)(1)(C).   

If the juvenile is placed on probation, any restitution ordered under this section 

may be a condition of the probation.  Ark. Code Ann. § 9-27-330(d)(2). 

When an order of restitution is entered, it may be collected by any means 

authorized for the enforcement of money judgments in civil actions, and it shall 

constitute a lien on the real and personal property of the persons and entities the 

order of restitution is directed upon in the same manner and to the same extent 

as a money judgment in a civil action.   Ark. Code Ann. § 9-27-330(e).  

The judgment entered by the court may be in favor of the state, the victim, or 

any other appropriate beneficiary.  The judgment may be discharged by a 

settlement between the parties ordered to pay restitution and the beneficiaries of 

the judgment.  Ark. Code Ann. § 9-27-330(f).  

The court shall determine priority among multiple beneficiaries on the basis of 

the seriousness of the harm each suffered, their other resources, and other 

equitable factors.  Ark. Code Ann. § 9-27-330(g). 
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If more than one (1) juvenile is adjudicated delinquent of an offense for which 

there is a judgment under this section, the juveniles are jointly and severally 

liable for the judgment, unless the court determines otherwise.  Ark. Code Ann. § 

9-27-330(h).   

A judgment under this section does not bar a remedy available in a civil action 

under other law.  Ark. Code Ann. § 9-27-330(i)(1).  

A payment under this section must be credited against a money judgment 

obtained by the beneficiary of the payment in a civil action.  Ark. Code Ann. § 9-

27-330(i)(2). 

A determination under this section and the fact that payment was or was not 

ordered or made are not admissible in evidence in a civil action and do not affect 

the merits of the civil action.  Ark. Code Ann. § 9-27-330(i)(3).  

Fine 

The court may order a fine not to exceed $500 to be paid by the juvenile, 

parent(s), or the guardian.  Ark. Code Ann. § 9-27-330(a)(8).  

Community Service 

The court may order that the juvenile, his or her parent(s), or guardian(s) to  

perform court-approved volunteer community service.   

Community service, not to exceed 160 hours, designed to contribute to the 

rehabilitation of the juvenile or to the ability of the parent or guardian to provide 

proper parental care and supervision of the juvenile.  Ark. Code Ann. § 9-27-

330(a)(9).   

Parent Training  

The court may order that the parent(s) or guardian(s) of the juvenile attend a 

court-approved parental responsibility training program, if available. Ark. Code 

Ann. § 9-27-330(a)(10)(A). 

The court may make reasonable orders requiring proof of completion of such 

training program within a certain time period and payment of a fee covering the 

cost of the training program. Ark. Code Ann. § 9-27-330(a)(10)(B).  

The court may provide that any violation of such orders shall subject the parent, 

both parents, or guardian(s) to the contempt sanctions of the court. Ark. Code 

Ann. § 9-27-330(a)(10)(C). 
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Detention  

The court may order that the juvenile remain in a juvenile detention facility for 

an indeterminate period not to exceed ninety (90) days.  Ark. Code Ann. § 9-27-

330(a)(11)(A)(i). 

The court may further order that the juvenile be eligible for work release or to 

attend school or other educational or vocational training.  Ark. Code Ann. § 9-27-

330(a)(11)(A)(ii).  

The juvenile detention facility shall afford opportunities for education, 

recreation, and other rehabilitative services to adjudicated delinquents.  Ark. 

Code Ann. § 9-27-330(a)(11)(B). 

Upon ordering a juvenile to be placed in detention, the court shall order the 

parent or guardian to provide the detention facility information on the juvenile’s 

private health insurance when available, including a copy of the juvenile’s health 

insurance policy and pharmacy card. Ark. Code Ann. § 9-27-330(a)(14). 

Electronic Monitoring - Residential Detention   

The court may place the juvenile on residential detention with electronic 

monitoring, either in the juvenile’s home or in another facility as ordered by the 

court.  Ark. Code Ann. § 9-27-330(a)(12).  

Cost for Commitment, Detention or Electronic Monitoring  

Order the parent(s) or guardian(s) of any juvenile adjudicated delinquent and 

committed to a youth services center or detained in a juvenile detention facility 

to be liable for the cost of the commitment, detention, or electronic monitoring. 

Ark. Code Ann. § 9-27-330(a)(13)(A). 

The court shall take into account the financial ability of the parent, both parents, 

or the guardian to pay for such commitment, detention, or electronic monitoring.  

Ark. Code Ann. § 9-27-330(a)(13)(B)(i).  

The court shall take into account the past efforts of the parent, both parents, or 

the guardian to correct the delinquent juvenile’s conduct.   Ark. Code Ann. § 9-

27-330(a)(13)(B)(ii). 

The court shall take into account, if the parent is a noncustodial parent, the 

opportunity the parent has had to correct the delinquent juvenile’s conduct.   

Ark. Code Ann. § 9-27-330(a)(13)(B)(iii).  

The court shall take into account any other factors the court deems relevant.  

Ark. Code Ann. § 9-27-330(a)(13)(B)(iv). 
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Suspend Driving Privileges  

The court may order the Department of Finance and Administration (DF&A) to 

suspend the driving privileges. Ark. Code Ann. § 9-27-330(a)(15)(A).  

The order shall be prepared and transmitted to the DF&A within twenty-four 

(24) hours after the juvenile has been found delinquent and is to have his driving 

privileges suspended.   Ark. Code Ann. § 9-27-330(a)(15)(B).  

The court may provide in the order for the issuance of a restricted driving permit 

to allow driving to and from a place of employment or driving to and from school 

or for other circumstances.  Ark. Code Ann. § 9-27-330(a)(15)(C).  

Medical Information to DYS or Detention 

When a juvenile is committed to a youth services center (DYS) or detained in a 

juvenile detention facility and the juvenile is covered by private insurance, the 

court may order the parent or guardian to provide a copy of the health insurance 

policy and pharmacy card when available to the center or facility that has 

custody of the juvenile. Ark. Code Ann. § 9-27-330(a)(14). 

Jurisdiction  

The court shall specifically retain jurisdiction to amend or modify any orders 

pursuant to this section.  Ark. Code Ann. § 9-27-330(b).  

Delinquency Dispositions for Weapon Adjudications  

If a juvenile is adjudicated delinquent for possession of a handgun, criminal use of 

prohibited weapons, or possession of a defaced firearm, the court shall: 

Commit the juvenile to a juvenile detention facility, as provided in Arkansas 

Code Annotated section 9-27-330(a)(11);  

Commit to DYS, as provided in Arkansas Code Annotated section 9-27-330(a)(1); 

or 

Place the juvenile on residential detention, as provided Arkansas Code 

Annotated section 9-27-330(a)(12).  Ark. Code Ann. § 9-27-330(c)(1). 

The court may take into consideration any preadjudication detention period 

served by the juvenile and sentence the juvenile to such time served.  Ark. Code 

Ann. § 9-27-330(c)(2).  

Delinquency Disposition for Escape Adjudications  

When a juvenile is adjudicated for first-degree escape or second-degree escape, the court 

shall commit the juvenile to DYS and shall place the juvenile in a more restricted 
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facility in order to complete the remaining term of his or her commitment.  Ark. Code 

Ann. § 9-28-214(b). 

If the juvenile escaped from the most restrictive facility, the juvenile shall complete the 

remaining term of his commitment at that or a similar facility.  Ark. Code Ann. § 9-28-

214(b). 

 The juvenile may receive credit for time served.  Ark. Code Ann. § 9-28-214(c). 

Sex Offender Registration Hearing 

 Purpose 

To determine if juvenile adjudicated should register as a sex offender. Ark. Code 

Ann. § 9-27-356(b)(2), (d). 

 Time Constraints 

The court shall conduct a hearing within ninety (90) days of the sex offender 

registration motion.  Ark. Code Ann. § 9-27-356(e)(1). 

 Petition 

The prosecutor may file a petition requesting a juvenile to register as a sex 

offender. Ark. Code Ann. § 9-27-356(d). 

 Right To Counsel 

The juvenile shall be represented by counsel at the sex offender registration 

hearing. Ark. Code Ann. § 9-27-356(e)(2)(A). 

 Burden of Proof 

  Clear and convincing evidence.  Ark. Code Ann. § 9-27-356(f)(2). 

 Registration Hearing Factors 

Court shall consider the following factors in making its decision to require the 

juvenile to register as a delinquent sex offender: 

  (1) the seriousness of the offense; 

(2) the protection of society;  

(3) the level of planning and participation in the offense;  

(4) the previous sex offender history of the juvenile, including whether the 

juvenile has been adjudicated for prior sex offenses; 
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(5) whether there are facilities or programs available to the court that are 

likely to rehabilitate the juvenile prior to the expiration of the court’s 

jurisdiction; 

(6) the sex offender assessment and other relevant written reports or other 

materials relating to the juvenile’s mental, physical, educational, and 

social history; and 

(7) any other factors deemed relevant by the court.  Ark. Code Ann. § 9-27-

356(e)(2)(A).  

A juvenile’s right against self-incrimination, the right to an adjudication hearing 

or appeal, the refusal to admit to an offense at the adjudication or in the 

assessment process shall not be used against the juvenile in the court’s 

registration decision.  Ark. Code Ann. § 9-27-356(e)(2)(B). 

Juvenile Sex Offender Registration affirmed. Trial court did not take 

juvenile’s refusal to admit rape in to consideration in violation of statute.  

In fact, court expressly stated that it did not do so in its findings in 

reviewing the assessor’s recommendations.  The court focused on the report 

and testimony that the juvenile failed to make any progress in a program 

specifically designed for him that did not require him to admit the rape 

and that despite treatment efforts he lacked motivation in completing the 

program.  Although the assessor recommended additional treatment time, 

the trial court noted that rehabilitation was unlikely due to his failure to 

make significant progress and that his prognosis for completing the 

program was poor. T.Y.R. v. State, 2010 Ark. App. 475.  

Court Findings 

The court shall order a sex offender screening and risk assessment if a juvenile is 

adjudicated for the sex offenses listed in Arkansas Code Annotated section 9-27-

356(a).   Ark. Code Ann. § 9-27-356(a), (f)(2). 

The court may order a juvenile adjudicated delinquent for an offense with a 

sexually motivated component to register upon recommendation of the Sex 

Offender Assessment Committee and following a hearing.  Ark. Code Ann. § 9-

27-356(b). 

Appellant plead to a reduced charge of sexual assault in the third degree 

which requires a recommendation of the Sex Offender Assessment 

Committee prior to registration.  No such recommendation was made and 

the court acted in excess of its authority and lacked subject matter 

jurisdiction to register the appellant. M.S. v. State, 2011 Ark. App. 222.  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wKDVW%2bTQczkldkwx0hVYrP9mYxequm4%2b78mRplt8VC%2fzwowcLEurdnJA9OO7lv0jxCmYb7n9ne7WgxtYX9%2f%2bWybSdV%2b%2fWjMbeE%2fZwsQEKVSfx77HvHfQfv%2f72Kz6sCRHTMA8PV6JzC24imZEg8HjMoMpfVE33G1AkUNnttG700w%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=b245zps37LjxDOhuzfcLM%2fhWGeAZxrsyk26lIlpOj92p83%2fQQYiOjItgkKqLAkSbtvh0XtoaKrd5xWPWBc0UO152I3EiR%2fxpamPp%2fauBii9RgAANV73yikPz0pnOiZyAbvjyDJMkytOWDKqLlSVFveIuhtQ35dftJTUBr5mTNYU%3d
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The court shall make written findings on all the factors set forth in subsection 

(e).  Ark. Code Ann. § 9-27-356(f)(1). 

Upon a finding by clear and convincing evidence that juvenile should or should 

not be registered as a sex offender, the court shall enter an order to that effect.  

Ark. Code Ann. § 9-27-356(f)(2).  

Juvenile Sex Offender Registration affirmed.  Appellant, at the age of 13, 

was charged with the rape of his two year old brother. The trial court 

made extensive findings: The offense was a brutal rape of a two year old 

and a serious felony which appellant did not dispute.   Appellant was still 

a risk to society, had no family support, and was likely to re-offend.   With 

regard to the level of planning the court described the physical force used 

in the rape and that appellate admitted to sexually abusing two other 

brothers and threatening them with harm if they told.  As to previous 

history the court found that he had multiple victims, including foundling a 

male peer while in treatment where he was discharged as a treatment 

failure.  With regard to rehabilitation programs the court found that he 

had been discharged as a treatment failure in one program, but had 

successfully completed another program.  The court also found that the 

Community Notification Risk Assessment rating was moderate risk to re-

offend, but the court found the witness that performed the assessment not 

credible and instead relied on a prior assessment and current safety plan 

that warned against allowing him to be alone with younger children.  The 

appellate court noted that there was evidence in appellants favor including 

timing from his past sexual abuse, his current progress in treatment and 

that the Risk Assessment was the most recent assessment.  The appellate 

court found that no one factor is determinative and due deference if given 

to the circuit court’s credibility and evidence determinations.  C.M. v. 

State, 2010 Ark. App. 695.    

 Registration Process 

When the court orders a juvenile to register as a sex offender, the judge shall 

order either DYS or a juvenile probation officer to complete the registration 

process by: 

  (1) completing the juvenile sex offender registration form; 

(2) providing a copy of the sex offender registration order, fact sheet, 

registration form, and Juvenile Sex Offender Rights and Responsibilities 

Form to the juvenile and his or her parent, guardian, or custodian and 

explaining this information to the juvenile, his or her parent, guardian or 

custodian; 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rCRvE0Qh97H7mOB%2bwOwImqWp7RGzIJvBB8BrWu%2bpcQTdVUpnMkfUvgpFbzUcpkgnVyNpJUe8eWBycMjVCkbWxUPWj3fmIQs0Gi7JU4PbSS3%2biiED80rOJPe869o41LbGf%2fcGIQfJp9lZllQsdTeegJYNIlzz%2b1HwVQsPSOvHAFo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rCRvE0Qh97H7mOB%2bwOwImqWp7RGzIJvBB8BrWu%2bpcQTdVUpnMkfUvgpFbzUcpkgnVyNpJUe8eWBycMjVCkbWxUPWj3fmIQs0Gi7JU4PbSS3%2biiED80rOJPe869o41LbGf%2fcGIQfJp9lZllQsdTeegJYNIlzz%2b1HwVQsPSOvHAFo%3d
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(3) mailing a copy of registration court order, fact sheets, and registration 

form to ACIC, Sex Offender Registry Manager, One Capitol Mall 4D-200, 

Little Rock, AR 72201; 

(4) providing local law enforcement agencies where the juvenile resides a 

copy of the sex offender registration form; and 

(5) ensuring that copies of all documents are forwarded to the court for 

placement in the court file.  Ark. Code Ann. § 9-27-356(g). 

Once the court orders the juvenile to register as a sex offender, juveniles are 

subject to the registration requirements set forth in Arkansas Code Annotated 

sections 12-12-904, -906, -908, -909 and -912.  Ark. Code Ann. § 9-27-356(k). 

Registration Removal  

A juvenile may petition the court to have his or her name removed from the sex 

offender register at any time while the court has jurisdiction over the juvenile or 

until the juvenile turns twenty-one (21), whichever is later.  Ark. Code Ann. § 9-

27-356(h). 

The court shall remove the juvenile’s name from the sex offender register upon 

proof by a preponderance of the evidence that the juvenile does not pose a threat 

of safety to others.  Ark. Code Ann. § 9-27-356(i). 

If the court does not order removal, the juvenile shall remain on the sex offender 

register for ten (10) years from the last date on which the juvenile was 

adjudicated delinquent or found guilty as an adult for a sex offense or until the 

juvenile turns twenty-one (21), whichever is longer.  Ark. Code  Ann. § 9-27-

356(j). 

This appeal arises from a collateral proceeding and the State does not 

have to comply with the requirements in Rule 3 of the Arkansas Rules of 

Appellate Procedure – Criminal.  The State’s argument that the court was 

without jurisdiction to remove appellee from the sex offender registry 

because at the time of the order appellee was 25 years of age is without 

merit. State v. V.H., 2013 Ark. 344.   

Revocation of Probation Hearings  

 Purpose 

To determine if the juvenile violated the terms and conditions of probation. Ark. 

Code Ann. § 9-27-339(e). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CvyOVpF2zRh1NOoOsofsoMxdYk%2b8P0Vthg30JgkXdqRrOg%2fZoZxwsD%2fS68%2b78pgz%2bsLb4PEvpU2%2f4mA1CexN%2fdbVDyLpCCfYS47tBaOR827HdJ1%2frdyh10BVnrQzHRrlO%2fnbW6PSoIaI%2f3T1YNU3dnOuTEL2YeqyLdlToeVegqo%3d
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 Time Constraints 

If a juvenile is taken into custody on an allegation of delinquency, DYS aftercare, 

probation, or court order and not released by the law enforcement officer or 

intake officer, a detention hearing shall be held by the court as soon as possible, 

but no later than seventy-two (72) hours after juvenile is taken into custody or, if 

seventy-two (72) hours ends on Saturday, Sunday or holiday, on the next 

business day.  Otherwise, the juvenile shall be released.  Ark. Code Ann. § 9-27-

326(a). 

A revocation hearing shall be held within a reasonable time after a petition is 

filed or within fourteen (14) days if the juvenile has been detained as a result of 

the filing of a petition for revocation.  Ark. Code Ann. § 9-27-339(d). 

 Petition 

The petition shall contain specific factual allegations of each condition violated.  

Ark. Code Ann. § 9-27-339(b). 

The petition shall be served upon the juvenile, his or her attorney, and his or her 

parent, guardian, or custodian.  Ark. Code Ann. § 9-27-339(c). 

 Burden of Proof  

The State has the burden of proof by a preponderance of the evidence that the 

juvenile violated the terms and conditions of probation.  Ark. Code Ann. § 9-27-

339(e); Ark. Code Ann. § 9-27-325(h)(2)(B). 

Nonpayment of restitution, fines, or court costs may constitute a violation of 

probation, unless the juvenile proves that his or her default was not attributable 

to a purposeful refusal to obey the court or was not due to a failure on his or her 

part to make a good faith effort to obtain funds required for payment.  Ark. Code 

Ann. § 9-27-339(f)(1). 

The court shall consider juvenile’s employment status, earning ability, financial 

resources, willfulness of juvenile’s failure to pay, and any other circumstances 

that may have a bearing on juvenile’s ability to pay.  Ark. Code Ann. § 9-27-

339(f)(2). 

If court determines the juvenile’s default in payment is excusable, the court may 

enter an order allowing the juvenile additional time for payment, reducing the 

amount of each installment, or revoking the fine, costs, restitution, or unpaid 

portion in whole or in part. Ark. Code Ann. § 9-27-339(f)(3). 

 Court’s Options  

Upon finding the juvenile violated terms and conditions of probation, the court 

may:  
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(1) Extend probation; 

 (2) Impose additional conditions of probation; 

(3) Make any disposition that could have been made at time probation was 

imposed under Arkansas Code Annotated section 9-27-330.   Ark. Code 

Ann. § 9-27-339(e). 

Appellant was previously on probation and as a condition of probation 

was required to obey all the state, federal and municipal laws.  The 

subsequent delinquency adjudication is sufficient to support the court’s 

revocation.  R.W. v. State, 2010 Ark. App. 220.  

Arkansas Code Annotated 9-27-339(e)(3) provides the court the authority 

upon revocation to make any disposition that could have been made at the 

time probation was imposed including detention and probation. Byrd v. 

State, 84 Ark. App. 203 (2003). 

An adjudicated delinquent was ordered on probation and ordered to pay 

restitution.  Subsequently the juvenile’s probation was revoked due to 

possession of a controlled substance and the trial  court ordered ninety (90) 

days of detention.  The detention order disposed of the probation revocation 

pursuant to Arkansas Code Annotated section 9-27-339.  The trial court 

lacked jurisdiction to enter a subsequent order to pay restitution which 

constituted a second disposition of the same petition. Bailey v. State, 348 

Ark. 524 (2002). 

 DYS Aftercare Revocation Hearings  

 Purpose 

To determine if the juvenile violated terms and conditions of the aftercare plan. 

Ark. Code Ann. § 9-27-364(b). 

 Terms and Conditions 

After an adjudication of delinquency and upon commitment to DYS, the court 

may order compliance with a DYS aftercare plan upon a juvenile’s release from 

the division, if recommended as part of the treatment plan submitted to the 

court.  Ark. Code Ann. § 9-27-364(a)(1). 

DYS or its designee shall provide the terms and conditions of the aftercare plan 

in writing to the juvenile before the juvenile’s release from DYS. Ark. Code Ann. 

§ 9-27-364(a)(2). 

DYS or its designee shall provide the aftercare terms and conditions to the 

committing court, juvenile’s attorney and the juvenile’s legal parent, guardian, or 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=37O78rDXjot1eqGZRKeglzJFKfU1ppi4vtLQUIfv17rRWajU54FgbPJAhT35mZIbj7oacKvuppKRH5R5eKP5LYy1HvKWcKVk8pY9ShHjtdDGcI1QJe11fhgYGHUXB6JqaQ%2f%2bQncqjl%2feiEDwjTWQqbZ8mRsl9IvOBrVcO7hGXLc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=37O78rDXjot1eqGZRKeglzJFKfU1ppi4vtLQUIfv17rRWajU54FgbPJAhT35mZIbj7oacKvuppKRH5R5eKP5LYy1HvKWcKVk8pY9ShHjtdDGcI1QJe11fhgYGHUXB6JqaQ%2f%2bQncqjl%2feiEDwjTWQqbZ8mRsl9IvOBrVcO7hGXLc%3d
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custodian, and the prosecutor before the juvenile’s release from the division. Ark. 

Code Ann. § 9-27-364(a)(3). 

DYS or its designee shall explain the terms of the aftercare plan to the juvenile 

and his or her legal parent, guardian, or custodian before the juvenile's release 

from DYS. Ark. Code Ann. § 9-27-364(a)(4). 

Any violation of an aftercare term may be reported to the prosecuting attorney, 

who may initiate a petition in the committing court for violation of the aftercare 

plan.  DHS may also initiate a petition for a violation with the committing court.  

Ark. Code Ann. § 9-27-364(b). 

Time Constraints 

If a juvenile is taken into custody on an allegation of delinquency, violation of 

DYS aftercare, violation of probation, or violation of a court order, a detention 

hearing shall be held by the court as soon as possible, but no later than seventy-

two (72) hours after juvenile is taken into custody, or if seventy-two (72) hours 

ends on Saturday, Sunday or holiday, on the next business day.  Otherwise, the 

juvenile shall be released.  Ark. Code Ann. § 9-27-326(a). 

The aftercare hearing shall be set within a reasonable time after a petition is 

filed or within fourteen (14) days if juvenile has been detained as a result of the 

filing of a petition for the aftercare violation.  Ark. Code Ann. § 9-27-364(d).    

 Petition 

The petition shall contain specific factual allegations constituting each violation 

of the aftercare plan.  Ark. Code Ann. § 9-27-364(c). 

The petition shall be served upon the juvenile, his or her attorney, and his or her 

parent, guardian, or custodian.  Ark. Code Ann. § 9-27-339(c).    

 Burden of Proof  

The petitioner has the burden of proof by a preponderance of the evidence that 

the juvenile violated the terms of the aftercare plan.  Ark. Code Ann. § 9-27-

364(e). 

 Court’s Options  

Upon finding that the juvenile violated the terms of the aftercare plan, the court 

may: 

  (1)  Extend the terms of the aftercare plan, if requested by DYS;  

(2)  Impose additional conditions to the aftercare plan, if requested by DYS; or 
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(3) Make any disposition that could have been made at the time commitment 

was order pursuant to Arkansas Code Annotated section 9-27-330.   Ark. 

Code Ann. § 9-27-364(e). 
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XIV.  EXTENDED JUVENILE JURISDICTION (EJJ) 

PROCEEDINGS 

Extended Juvenile Jurisdiction (EJJ) Designation   

The state may request an EJJ designation in a delinquency petition or file a separate 

motion if the: 

Juvenile was under the age of thirteen (13) at the time of the alleged offense, is 

charged with:                 

capital murder, or   murder in the first degree, and   the state has 

overcome presumptions of lack of fitness to proceed and lack of capacity 

as set forth in Arkansas Code Annotated section 9-27-502.  Ark. Code 

Ann. § 9-27-501(a)(1). 

Juvenile, was age thirteen (13) at the time of the alleged offense and  is charged 

with:      

capital murder, or murder in the first degree.  Ark. Code Ann. § 9-27-

501(a)(2)(A). 

Juveniles age thirteen (13) at the time of the alleged offense shall have an 

evaluation, pursuant to Arkansas Code Annotated section 9-27-502, and 

the burden will be upon the juvenile to establish lack of fitness to proceed 

and lack of capacity.  Ark. Code Ann. § 9-27-501(a)(2)(B). 

Juveniles ages fourteen through seventeen (14-17) at the time of the alleged 

offense, are charged with any of the following crimes:  

• Capital murder; 

• Murder in the first degree; 

• Kidnapping; 

• Aggravated robbery; 

• Rape; 

• First-degree battery; or 

• Terroristic act.  Ark. Code Ann. § 9-27-318(c)(2). 

• Second-degree murder; 

• Second-degree battery; 
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• Aggravated assault; 

• Possession of a handgun on school property; 

• Unlawful discharge of a firearm from a vehicle; 

• Any felony committed while armed with a firearm; 

• Soliciting a minor to join a criminal street gang; 

• Criminal use of prohibited weapons; 

• First-degree escape; 

• Second-degree escape; or 

• A felony attempt, solicitation, or conspiracy to commit any of the 

following offenses: 

• Capital murder; 

• First-degree murder; 

• Second-degree murder; 

• Kidnapping; 

• Aggravated robbery; 

•   Rape; 

•  First-degree battery;  

•  First-degree escape; and 

• Second-degree escape. Ark. Code Ann. § 9-27-318(b)(1); Ark. 

Code Ann. §§ 9-27-501(a)(3)-(4). 

The juvenile’s attorney may file a motion to request EJJ if the state could have 

requested EJJ under subsection (a) of section 9-27-501.  Ark. Code Ann. § 9-27-501(b). 

Upon a finding by the criminal division of circuit court that a juvenile ages fourteen (14) 

through seventeen (17) and charged with a crime in Arkansas Code Annotated section 

9-27-318(c)(2) should be transferred to the juvenile division of circuit court, the criminal 

division of circuit court may transfer the case as an extended juvenile jurisdiction case.  

Ark. Code Ann. § 9-27-318(i). 

The appellate court found that, although the jurisdiction and the resulting 

sentence were not appealed, questions of jurisdiction may be reviewed.  The circuit 
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court in its order stated it had jurisdiction based on Arkansas Code Annotated 

section 9-27-318(i), which refers to the criminal division transferring cases to 

juvenile division and did not include any crime for which appellant was charged 

with.  The appellate court then reasoned that the extended jurisdiction was in 

error as was the resulting sentence to ADC. R.B. v. State, 2013 Ark. App. 377. 

Since the court denied the transfer, extended juvenile jurisdiction was not 

available. Lofton v. State, 2009 Ark. 341. 

Right to Counsel    

An extended juvenile jurisdiction offender shall have a right to counsel at every stage of 

the proceedings, including all reviews.  Ark. Code Ann. § 9-27-316(a)(2); Ark. Code Ann. 

§ 9-27-504(a). 

This right to counsel cannot be waived. Ark. Code Ann. § 9-27-317(f); Ark. Code Ann. § 

9-27-504(b). 

Competency: Fitness to Proceed – Lack of Capacity     

A juvenile’s fitness to proceed may be put in issue by any party or the court in any 

delinquency proceeding; and  Ark. Code Ann. § 9-27-502(a)(1).      

In any juvenile delinquency proceedings where extended juvenile jurisdiction 

designation has been requested by any party and a party intends to raise lack of 

capacity as an affirmative defense. Ark. Code Ann. § 9-27-502(a)(2). 

For a juvenile under the age of thirteen (13) at the time of the alleged offense and who is 

charged with capital murder or murder in the first degree, there shall be a presumption 

that:       

(1)  the juvenile is unfit to proceed; and       

(2)  he or she lacked capacity to:        

(A) possess the necessary mental state required for the offense charged;       

(B)  conform his or her conduct to the requirements of law; and        

(C) appreciate the criminality of his conduct. Ark. Code Ann. § 9-27-

502(b)(1)(A). 

The prosecution must overcome these presumptions by a preponderance of the evidence.  

Ark. Code Ann. § 9-27-502(b)(1)(B). 

Evaluation  

The court shall order an evaluation for such juveniles under the age of thirteen 

(13) and who are charged with capital murder or murder in the first degree to be 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=q7kLpm4oLavgaU2Gn%2b84JVlRbL%2f2k2wrQ7xb%2b3LjrCoaNek%2b1eRgx7NpbU1psn2gEUEDjFqukeiSUMU59bcXLgh56BznQIlsMhEmCrxzfTtlsyWBK7suGz5zRxpo4D3xgMBFzUw2o43jNvRJyzyCFlg2CmH0Bk2V5Z4kXMPenJs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Obo4dYnb%2b9BKraK0O6ibmpzgP45KHIA7zC057TjTFFed%2fFyj6GmxNCB7G9igzlIltZ7E8zxS05yqY4V3yHwwG%2blVDOuE0Jms9iKAt2fNFda9OA3OlUNM%2f2sR9BFf9EsG4NwG4l%2fAI5SextBrN2dWTJAEZTxtYBhAwQmWSDv6qAc%3d
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performed in accordance with Arkansas Code Annotated section 5-2-305(b), by a 

psychiatrist or a clinical psychologist who is specifically qualified by training and 

experience in the evaluation of juveniles.  Ark. Code Ann. § 9-27-502(b)(2)(A). 

Upon an order for evaluation, all proceedings shall be suspended and the period 

of delay until the juvenile is determined fit to proceed shall constitute an 

excluded period for the speedy trial provisions of Rule 28 of the Arkansas Rules 

of Criminal Procedure. Ark. Code Ann. § 9-27-502(b)(2)(B). 

The court shall require the prosecuting attorney to provide to the examiner any 

information relevant to the evaluation, including, but not limited to:  

 (1) the names and addresses of all attorneys involved;        

(2) information about the alleged offense; and        

(3) any information about the juvenile’s background that the prosecutor 

deems relevant.  Ark. Code Ann. § 9-27-502(b)(3). 

This information must be provided to the examiner within ten (10) days 

after the court order for the evaluation and, when possible, this 

information shall be received prior to the juvenile’s admission to the 

facility providing the inpatient evaluation.  Ark. Code Ann. § 9-27-

502(b)(5). 

The court may require the attorney for the juvenile to provide any available 

information relevant to the evaluation, including, but not limited to:         

(1) psychiatric record,        

(2)  school records, and        

(3)  medical records. Ark. Code Ann. § 9-27-502(b)(4).    

(4) This information must be provided to the examiner within ten days after 

the court order for the evaluation and, when possible, this information 

shall be received prior to the juvenile’s admission to the facility providing 

the inpatient evaluation. Ark. Code Ann. § 9-27-502(b)(5).   

In reaching an opinion as to the juvenile’s fitness to proceed, the examiner shall 

consider and make written findings regarding whether the juvenile’s capabilities 

entail:   

(1) an ability to understand and appreciate the charges and their 

seriousness;   

(2) an ability to understand and realistically appraise the likely outcomes; 
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(3) a reliable episodic memory so that he can accurately and reliably relate a 

sequence of events; 

(4)  an ability to extend thinking into the future; 

(5) an ability to consider the impact of his actions on others; 

(6) verbal articulation abilities or the ability to express himself in a 

reasonable and coherent manner; and   

(7) logical decision-making abilities, particularly multi-factored problem 

solving or the ability to take several factors into consideration in making 

a decision.  Ark. Code Ann. § 9-27-502(b)(7)(C)(ix)(b)(1). 

 (8)  Whether developmentally, he or she has:  

(A) an ability to understand the charges;    

(B) an ability to understand the roles of participants in the trial 

process, i.e., judge, defense attorney, prosecutor, witnesses, and 

jury and understand the adversarial nature of the process;     

(C) an ability to adequately trust and work collaboratively with his 

attorney and provide a reliable recounting of events;   

(D) an ability to reason about available options by weighing  their 

consequences, including, but not limited to, weighing pleas, 

waivers, and strategies;       

(E) an ability to disclose to an attorney a reasonably coherent 

description of facts pertaining to the charges, as perceived by the 

juvenile; and      

(F) an ability to articulate his or her motives.  Ark. Code Ann. § 9-27-

502(b)(7)(C)(ix)(b)(2).    

In reaching an opinion as to whether at the time the juvenile engaged in the 

conduct charged, as a result of immaturity or mental disease or defect, the 

juvenile lacked capacity, the examiner shall consider and make written findings 

regarding the following whether the juvenile:    

(1) was able to form the necessary intent;    

(2) knew which actions were wrong;     

(3) had reasonably accurate expectations of the consequences of his or her 

actions;    
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(4) was able to act of his or her own volition;     

(5) had the capacity to behave intentionally;     

(6) had the capacity to engage in logical decision-making; 

(7) had the capacity to foresee the consequences of his or her actions; and 

(8) had the capacity to exert control over his or her impulses and to resist 

peer pressure.  Ark. Code Ann. § 9-27-502(b)(7)(C)(x)(a)-(b). 

In assessing the juvenile’s competency, the examiner shall:    

(1) obtain and review all records pertaining to the juvenile, including but not 

limited to all the records listed above;        

(2) consider the social, developmental, and legal history of the juvenile, as 

related by the juvenile and a parent or guardian, and any other relevant 

source;       

(3)  consider the current alleged offense;        

(4)  conduct a competence abilities interview of the juvenile;        

(5)  conduct an age-appropriate mental status exam using tests designed for 

juveniles;       

(6)  conduct an age-appropriate psychological evaluation, using tests designed 

for juveniles; and  

(7)  consider any other relevant test or information.  Ark. Code Ann. § 9-27-

502(b)(6). 

Evaluations shall be filed with the court and distributed to the parties within 

ninety (90) days from the date of the order requesting such evaluation.  Ark. 

Code Ann. § 9-27-502(b)(7)(A). 

All such reports shall be filed under seal with the court and shall not be subject 

to the Freedom of Information Act at Arkansas Code Annotated sections 25-19-

101et seq.  Ark. Code Ann. § 9-27-502(b)(7)(B). 

The evaluation report shall include, but not be limited to, the following:  

(1)  identification of the juvenile and the charges;  

(2)  listing of assessment methods used;       
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(3) description of what the juvenile was told about the purpose of the  

 evaluation;        

(4)  social, clinical, and developmental history and the sources from which 

this information was obtained;   

(5)  mental status data, including any psychological testing conducted and 

results; 

(6)  comprehensive intelligence testing;       

(7)  competence data assessing the competence-to-stand-trial abilities;      

(8)  interpretation of the data, including clinical or developmental 

explanations for any serious deficits in competence abilities;    

(9) an opinion as to the juvenile’s fitness to proceed; and 

(10)     an opinion as to whether at the time the juvenile engaged in the conduct 

charged, as a result of immaturity or mental disease or defect, the 

juvenile lacked capacity to:      

(A)  possess the necessary mental state required for the offense 

charged;  

(B)  conform his conduct to the requirements of the law; and 

(C)  appreciate the criminality of his or her conduct. Ark. Code Ann. § 

9-27-502(b)(7)(C). 

Time Constraints     

Evaluations shall be filed with the court and distributed to the parties within 

ninety (90) days from the date of the order requesting such evaluation.  Ark. 

Code Ann. § 9-27-502(b)(7)(A). 

Within thirty (30) days of the receipt of the evaluation report, the court shall 

first determine whether the juvenile is fit to proceed.  Ark. Code Ann. § 9-27-

502(b)(8)(A).     

Fitness to Proceed & Capacity Proceedings   

The Court shall first determine the issue of fitness. The parties may stipulate to 

the findings and conclusions of the evaluation report, and the court may enter an 

order with respect to fitness.  Ark. Code Ann. § 9-27-502(b)(8)(A) and B)(i). 
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In order for the court to find a juvenile fit to proceed at the hearing, the 

prosecution shall be required to prove by a preponderance of the evidence the 

following:   

 (1)  The juvenile understands the charges and potential consequences;  

(2) The juvenile understands the trial process and proceedings against him or 

her; and    

(3) The juvenile has the capacity to effectively participate with and assist  his 

or her attorney in a defense to prosecution. Ark. Code Ann. § 9-27-

502(b)(8)(B)(ii)(a). 

The court shall issue written findings as to whether the prosecution has met its 

burden with respect to such issues and whether the juvenile is fit or unfit to 

proceed. Ark. Code Ann. § 9-27-502(b)(8)(B)(ii)(b). 

If the juvenile is found unfit to proceed:  

The court shall commit the juvenile to the DHS or a residential treatment 

facility for a period not to exceed nine months, and the facility responsible 

for the juvenile shall be required to report to the court and the parties at 

least every thirty (30) days on the juvenile’s progress. Ark. Code Ann. § 9-

27-502(b)(9)(A)-(B). 

If fitness to proceed is not restored within nine (9) months, the court shall 

convert the delinquency petition to a FINS petition.  Ark. Code Ann. § 9-27-

502(b)(9)(C).  

If the juvenile is found fit to proceed, the court shall conduct a hearing wherein 

the state shall be required to prove by a preponderance of the evidence that at 

the time the juvenile engaged in the conduct charged he had the capacity to: 

(1) Possess the necessary mental state required for the offense charged;      

(2) Conform his conduct to the requirements of the law; and       

(3) Appreciate the criminality of his conduct.  Ark. Code Ann. § 9-27-

502(b)(10)(A). 

In making such determination, the court shall consider the written findings of 

the examiner and any other relevant evidence and shall issue a written order 

with respect to such hearing. Ark. Code Ann. § 9-27-502(b)(10)(B). 

If the court finds that the state did not meet its burden with regard to the 

capacity of the charged offense, but the juvenile had the capacity for a lesser 
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included offense, the court shall convert the EJJ petition to a delinquency 

petition.  Ark. Code Ann. § 9-27-502(b)(10)(B)(ii).  

If the court finds the state did not meet its burden with regard to the capacity of 

the charged offense or a lesser included offense, the court shall convert the 

delinquency petition into a FINS petition.  Ark. Code Ann. § 9-27-

502(b)(10)(B)(iii). 

If the court finds that the state met its burden with regard to the capacity, the court 

 shall:    

(1) Schedule a designation hearing as described in Arkansas Code Annotated 

section 9-27-503.  Ark. Code Ann. § 9-27-502(b)(10)(B)(iv)(a). 

(2) Such a finding by the court that the state has met its burden on capacity 

does not prevent the juvenile from raising the affirmative defense of lack 

of capacity at a subsequent adjudication hearing. Ark. Code Ann. § 9-27-

502(b)(10)(B)(iv)(b). 

Designation Hearing 

Time Constraints 

When a party requests an extended juvenile jurisdiction designation, the court 

shall hold a designation hearing within thirty (30) days if the juvenile is 

detained, and no longer than ninety (90) days following the petition or motion 

requesting such designation. 

The state filed a petition in February 2009 requesting an EJJ designation.  

At a pre-adjudication hearing, eight months later, the juvenile raised the 

issue that no EJJ Designation Hearing had been held within in ninety 

days of the petition as required by the statute. The state moved to nolle 

pros the charge in December 2009.  In February 2010, almost a year later, 

the state filed a new petition with the same allegations and requested an 

EJJ Designation.  Appellant argued that the court lost subject matter 

jurisdiction over EJJ in failing to hold an EJJ Designation Hearing 

within ninety days as required by statute.  Appellant waived his right to a 

timely hearing because he did not object until after the ninety days had 

already passed.  Appellant also argued that he was denied due process 

because of the potential adult sentence and the state was provided a “do 

over.”  The court reasoned that there is nothing in the statute about the 

effect of noncompliance that indicates the time limit is jurisdictional. D.B. 

v. State, 2011 Ark. App. 151. 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=zaq3c%2bKZ5xw1gEeV9IsdU47RTdMq1F6wsWIf3DwsQdJcTcpPIql775MlIXB3RaXgwfw50rfWgT%2fgM4uvXNkb33vcEjD53ioeZaRhU8rYiQEZV8m1gHhKfN4wtDRjQpNHUQn7U1HLnyo0lJ5l7UNmMIu2RpeLDJ4j1uDvUY0XJL4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=zaq3c%2bKZ5xw1gEeV9IsdU47RTdMq1F6wsWIf3DwsQdJcTcpPIql775MlIXB3RaXgwfw50rfWgT%2fgM4uvXNkb33vcEjD53ioeZaRhU8rYiQEZV8m1gHhKfN4wtDRjQpNHUQn7U1HLnyo0lJ5l7UNmMIu2RpeLDJ4j1uDvUY0XJL4%3d
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These time limitations shall be tolled during the pendency of any competency 

issues. Ark. Code Ann. § 9-27-503(a). 

Burden of Proof 

The party requesting the extended juvenile jurisdiction designation has the 

burden to prove by a preponderance of the evidence that such designation is 

warranted. Ark. Code Ann. § 9-27-503(b). 

Designation Factors 

The court shall make written findings considering all of the following factors in 

making its determination to designate a juvenile as an extended juvenile 

jurisdiction offender: 

(1) the seriousness of the alleged offense and whether the protection of society 

requires prosecution as an extended juvenile jurisdiction offender; 

(2) whether the alleged offense was committed in an aggressive, violent, 

premeditated, or willful manner; 

(3) whether the offense was against a person or property, with greater weight 

being given to offenses against persons, especially if personal injury 

resulted; 

(4) the culpability of the juvenile, including the level of planning and 

participation in the alleged offense; 

(5) the previous history of the juvenile, including whether the juvenile had 

been adjudicated delinquent and, if so, whether the offenses were against 

persons or property and any other previous history of antisocial behavior or 

patterns of physical violence; 

(6) the sophistication and maturity of the juvenile, as determined by 

consideration of the juvenile’s home, environment, emotional attitude, 

pattern of living, or desire to be treated as an adult; 

(7) whether there are facilities or programs available to the court which are 

likely to rehabilitate the juvenile prior to the expiration of the court’s 

jurisdiction; 

(8) whether the juvenile acted alone or was part of a group in the commission 

of the alleged offense; 

(9) written reports and other materials relating to the juvenile’s mental, 

physical, educational, and social history; and 
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(10) any other factors deemed relevant by the court. Ark. Code Ann. § 9-27-

503(c). 

Note: Pursuant to Arkansas Code Annotated section 9-27-318(m), the circuit court 

may conduct an EJJ designation hearing and a transfer hearing at the same time. 

Court’s Findings 

Upon finding that the juvenile shall be treated as an extended juvenile 

jurisdiction offender, the court shall: 

  (1)  enter its written findings;   

(2) inform the juvenile of his right to a jury trial; and  

(3) set a date for the adjudication.  Ark. Code Ann. § 9-27-503(d).  

If the court denies the request for extended juvenile jurisdiction, the court shall 

enter its written findings and proceed with the case as a delinquency proceeding.  

Ark. Code Ann. § 9-27-503(e). 

Appellant argued that the state’s motion for EJJ had previously been 

raised at a prior transfer hearing.  While the transfer statute does allow a 

court to conduct a transfer hearing and EJJ designation hearing 

simultaneously, there was nothing in the original transfer order that 

referenced EJJ.   The transfer to the juvenile division was at the directive 

of the Supreme Court in N.D. I and there was no direction as to an EJJ 

designation.   

Appellant argued that this was a violation against double jeopardy 

because a life sentence for him as an adult was no longer possible after this 

court transferred the case without an EJJ designation he cannot be subject 

to a life sentence as an EJJ designee.  The first two protections of double 

jeopardy are not applicable because N.D. has not been acquitted or 

convicted of any of the underlying offenses in the petition.  Appellant’s 

claim that he could face multiple punishments for the same offense is 

premature because he has not been adjudicated, nor has there been a 

disposition. Finally, appellant’s argument that his due process rights were 

violated fails for failure to provide any citation or convincing arguments.  

N.D. v State, 2012 Ark. 265.   

 Appeal 

For purposes of appeal, a designation order is a final, appealable order and shall 

be subject to an interlocutory appeal. Ark. Code Ann. § 9-27-503(f). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2b4gXLSFygqwDd5ZD84NVIp34eNxT8eURSvmKbmQGtd9KkqJ8Ui303FET5b5sluFpBNKcieCUek74%2f5kC%2bG0jykokn9PQbN9WtGDkxNs%2b3v06tm2KOxANPyZv1epSUaOoKNydHsXXtBz6qbaeWQnUXBDOXXV7eIIMKY9m6%2bl6skQ%3d
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Extended Juvenile Jurisdiction (EJJ) Adjudication & Disposition Hearings 

Jury Trial 

An extended juvenile jurisdiction offender and the state shall have the right to a 

jury trial at the adjudication hearing.  Ark. Code Ann. § 9-27-325(a)(1)(B); Ark. 

Code Ann. § 9-27-505(a). 

The juvenile shall be advised of the right to a jury trial by the court following a 

determination that the juvenile will be tried as an extended juvenile jurisdiction 

offender. Ark. Code Ann. § 9-27-325(a)(2); Ark. Code Ann. § 9-27-505(b). 

The right to a jury trial may be waived by a juvenile only after being advised of 

his or her rights and after consultation with the juvenile’s attorney. Ark. Code 

Ann. § 9-27-325(a)(3); Ark. Code Ann. § 9-27-505(c)(1). 

The waiver shall be in writing and signed by the juvenile, the juvenile’s attorney, 

and the juvenile’s parent or guardian, and the court shall inquire on the record to 

ensure that the waiver was made in a knowing, intelligent, and voluntary 

manner.  Ark. Code Ann. § 9-27-505(c)(2). 

All provisions of the Arkansas Code of 1987 Annotated and the Arkansas Rules 

of Criminal Procedure, not in conflict with this subchapter, that regulate 

criminal jury trials in circuit court shall apply to jury trials for juveniles subject 

to extended juvenile jurisdiction proceedings.  Ark. Code Ann. § 9-27-505(d). 

 Time Constraints 

The adjudication shall be held within the time prescribed by the speedy trial 

provisions of Rule 28 of the Arkansas Rules of Criminal Procedure.  Ark. Code 

Ann. § 9-27-505(e). 

 Burden of Proof 

The state bears the burden to prove the charges in the petition beyond a 

reasonable doubt.  Ark. Code Ann. § 9-27-505(f). 

EJJ Adjudication 

If a juvenile is adjudicated delinquent as an extended juvenile jurisdiction 

offender, the court shall: 

(1) order any of the juvenile dispositions authorized by Arkansas Code 

Annotated section 9-27-330; and 

(2) suspend the imposition of adult sentence pending court review.   Ark. Code 

Ann. § 9-27-505(g)(1); Ark. Code Ann. § 9-27-506. 
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If the juvenile is adjudicated delinquent for an offense that would not have 

subjected him to extended juvenile jurisdiction, the court shall enter any of the 

delinquency dispositions available at Arkansas Code Annotated section 9-27-330.  

Ark. Code Ann. § 9-27-505(g)(2). 

Extended Juvenile Jurisdiction Court Review Hearing 

 Adult Sentence Petition 

The state may petition the juvenile court at any time to impose an adult sentence 

if the juvenile:   

(1)  has violated a juvenile disposition order; 

(2)   has been adjudicated delinquent or found guilty of committing a new 

offense; or 

(3)   is not amenable to rehabilitation in the juvenile system. Ark. Code Ann. § 

9-27-507(a). 

 Court Disposition  

If the court finds by a preponderance of the evidence that the juvenile has 

violated a juvenile disposition order, has been found delinquent or guilty of 

committing a new offense, or is not amenable to rehabilitation in the juvenile 

system, the court may: 

(1)  amend or add any juvenile disposition authorized by section 9-27-330; or 

(2) exercise its discretion to impose the full range of sentencing available in 

the criminal division of circuit court, including probation, suspended 

imposition of sentence, and imprisonment. Ark. Code Ann. § 9-27-507(b).  

A sentence of imprisonment shall not exceed forty (40) years, except for juveniles 

adjudicated for capital murder and murder in the first degree who may be 

sentenced for any term, up to and including life. Ark. Code Ann. § 9-27-

507(b)(2)(A)(ii). 

Statutory provisions prohibiting or limiting probation or suspended imposition of 

sentence or parole for offenses when committed by an adult shall not apply to 

juveniles sentenced as extended juvenile jurisdiction offenders. Ark. Code Ann. § 

9-27-507(b)(2)(B). 

A juvenile shall receive credit for time served in a juvenile detention or any 

juvenile facility. Ark. Code Ann. § 9-27-507(b)(2)(C). 
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 Review and Modification of EJJ Disposition 

The juvenile may petition the court to review and modify the disposition at any 

time.  Ark. Code Ann. § 9-27-507(c)(1)(A). 

If the juvenile’s initial petition is denied, the juvenile must wait one year from 

the date of the denial to file a new petition for modification.  Ark. Code Ann. § 9-

27-507(c)(1)(B). 

DHS may petition the court to review and modify the disposition at any time.  

Ark. Code Ann. § 9-27-507(c)(2)(A). 

If DHS’s initial petition for review and modification is denied, DHS must wait 

one year from the date of the denial to file a new petition for modification, unless 

DHS has clear and convincing evidence that the juvenile has been rehabilitated.  

Ark. Code Ann. § 9-27-507(c)(2)(B). 

If the state or the juvenile files a petition to modify the juvenile court’s 

disposition order before six months prior to the juvenile’s eighteenth birthday, 

the filing party bears the burden of proof.  If the juvenile is sixteen (16) or 

seventeen (17) when the EJJ petition is filed, then the state or juvenile may 

petition the court after the 18th birthday, but no later than  six months before 

the juvenile’s 21st birthday.  Ark. Code Ann. § 9-27-507(d). 

If no hearing has been conducted six months prior to the juvenile’s eighteenth 

birthday or six months prior the juvenile’s 21st birthday, if the juvenile was 

sixteen (16) or seventeen (17) when the EJJ petition was filed, the court shall 

conduct a hearing to determine whether to release the juvenile, amend, or add 

any juvenile disposition, or impose an adult sentence. In making its 

determination, the court shall consider as follows: 

(1) the experience and character of the juvenile before and after the juvenile 

disposition, including compliance with the court’s orders; 

(2) the nature of the offense or offenses and the manner in which the offense 

or offenses were committed; 

(3) the recommendations of the professionals who have worked with the 

juvenile; 

 (4)  the protection of public safety; 

 (5) opportunities provided to the juvenile for rehabilitation and the  juvenile's 

efforts toward rehabilitation; and 

(6)   victim impact evidence admitted pursuant to Arkansas Code Annotated 

section 16-97-103.  Ark. Code Ann. § 9-27-507(e)(1)-(2). 
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The trial court was affirmed in imposing a 20-year adult sentence following 

an EJJ Review Hearing.  Appellant argued that he was rehabilitated and 

could not be sentenced as an adult on the original offense alone. The 

appellate court found that evidence of rehabilitation must be assessed in 

light of the factors listed in Arkansas Code Annotated section 9-27-507(e)(2).  

Here, appellant exhibited a pattern of rule-breaking in his rehabilitation 

program.  Due to appellant’s age, he was not eligible for the juvenile 

aftercare program, and there was no equivalent program with any adult 

probation program.  The court also considered the facts of the underlying 

crime of first-degree murder and residential burglary. Barton v. State, 2011 

Ark. App. 117.   

If the state seeks to impose an adult sentence, the state must prove by a 

preponderance of the evidence that the imposition of an adult sentence is 

appropriate and that public safety requires imposition.  Ark. Code Ann. § 9-27-

507(e)(3). 

Following a hearing, the court may enter any of the following dispositions: 

  (1)  release the juvenile; 

  (2)  amend or add any juvenile disposition; and  

 (3) exercise its discretion to impose the full range of sentencing available in 

criminal division of circuit court, including probation, suspended 

imposition of sentence, and imprisonment. Ark. Code Ann. § 9-27-

507(e)(4)(A).  

A sentence of imprisonment shall not exceed forty (40) years, except for juveniles 

adjudicated for capital murder or murder in the first degree who may be 

sentenced for any term, up to and including life.  Ark. Code Ann. § 9-27-

507(e)(4)(A)(iii)(b). 

Statutory provisions prohibiting or limiting probation or suspended imposition of 

sentence or parole for offenses when committed by an adult shall not apply to 

juveniles sentenced as extended juvenile jurisdiction offenders.  Ark. Code Ann. § 

9-27-507(e)(4)(B). 

A juvenile shall receive credit for time served in a juvenile detention or any 

juvenile facility.  Ark. Code Ann. § 9-27-507(e)(4)(C).  

Release 

A court may not order an absolute release of an extended juvenile jurisdiction 

offender who has been adjudicated delinquent for capital murder or murder in 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fkQ3p4%2b8XhezZ9kdPHb2TnVm5WxXJDsE6YE%2brsZlVIMJKJ%2bnIxV%2bbIynPLAaSKmCOBE4aX8as6YbKHskzuhLJS6djHqW9ivGA%2fvn91OSHxHHL0LjkptQbCjfBWZqg6iRH7nqG92zT%2bZ4%2fk9h5QxZ7%2bTbJr9ZjPnAjpBli6MN5jc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fkQ3p4%2b8XhezZ9kdPHb2TnVm5WxXJDsE6YE%2brsZlVIMJKJ%2bnIxV%2bbIynPLAaSKmCOBE4aX8as6YbKHskzuhLJS6djHqW9ivGA%2fvn91OSHxHHL0LjkptQbCjfBWZqg6iRH7nqG92zT%2bZ4%2fk9h5QxZ7%2bTbJr9ZjPnAjpBli6MN5jc%3d


142 

 

the first degree.  Ark. Code Ann. § 9-27-507(b)(2)(D)(i); Ark. Code Ann. § 9-27-

507(e)(4)(D)(i). 

If release is ordered, the court shall impose a period of probation for not less than 

three (3) years.  Ark. Code Ann. § 9-27-507(b)(2)(D)(ii); Ark. Code Ann. § 9-27-

507(e)(4)(D)(ii). 

Extended Juvenile Jurisdiction (EJJ) Records 

Records of juveniles who are designated as extended juvenile jurisdiction offenders shall 

be kept for: 

(1) Ten years after the last adjudication of delinquency, date of plea of guilty or nolo 

contendere, or finding of guilt as an adult, or until the juvenile’s twenty-first 

birthday, whichever is longer. Ark. Code Ann. § 9-27-508(a). 

(2) If an adult sentence is imposed upon an extended juvenile jurisdiction offender, 

the records of that case shall be considered adult criminal records. 

(A) The juvenile court shall enter an order transferring the  juvenile records 

to the clerk who is the custodian of adult criminal records. 

(B) The clerk shall assign a criminal division of circuit court docket number 

and shall maintain the file as if the case had originated in the criminal 

division of the circuit court. Ark. Code Ann. § 9-27-508(b).   
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XV.  FAMILIES IN NEED OF SERVICES (FINS) PROCEEDINGS 
 

Note:  Most FINS cases do not come to court by way of an emergency removal; however, there are 

some rare cases that do result in emergency removals and as a result a probable cause hearing is 

necessary.  Common examples include cases that should have been filed as dependency-neglect 

and juveniles who have acute hospitalization needs resulting from drugs, alcohol, or mental 

illness. 

Probable Cause Hearings  

Purpose 

Held within five (5) business days to determine if probable cause to issue an 

emergency ex parte order continues to exist.  Ark. Code Ann. § 9-27-315(a)(1)(A). 

Court shall issue an ex parte order to remove the juvenile from the custody of the 

parent, guardian, or custodian when probable cause exists that immediate 

emergency custody is necessary to: 

(1) protect the juvenile’s health or physical well-being from immediate 

danger; or 

 (2) prevent juvenile’s removal from state; Ark. Code Ann. § 9-27-314(a)(1). 

Court shall issue an ex parte order to provide specific appropriate safeguards to 

protect the juvenile when there is probable cause to believe an emergency order 

is necessary to protect the health or physical well-being of the juvenile from 

immediate danger.  Ark. Code Ann. § 9-27-314(a)(2)(A). 

Specific safeguards shall include the court’s ability to restrict a legal custodian’s 

right to: 

(1)  having contact with the juvenile; 

(2)  removing the juvenile from a placement if the legal custodian placed or 

allowed the child to remain in that home for more than six (6) months and 

DHS has no immediate health, physical or well-being concerns.  Ark. 

Code Ann. § 9-27-314(a)(2)(B). 

When there is probable cause to believe that a juvenile is a dependent juvenile, 

the court shall issue an ex parte order for emergency custody to DHS.  Ark. Code 

Ann. § 9-27-314(a)(3). 

  Dependent juvenile means: 

 a child of a parent in DHS custody; 
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 a child whose parent or guardian is incarcerated and has no appropriate 

relative or friend willing or able to provide care for the child; however if the 

reason for incarceration is related to the health and safety of the child, the 

child is not dependent; 

 a child whose parent or guardian is incapacitated so they cannot care for the 

juvenile, and they have no appropriate relative or friend to care for the child; 

 a child whose custodial parent dies and no appropriate relative or friend is 

able to care for the child; 

 a child who is an infant relinquished to the custody of DHS for the sole 

purpose of adoption; 

 a safe-haven baby; or 

 a child who has disrupted his or her adoption and the adoptive parents have 

exhausted resources available to them; or 

 a child who has been a victim of human trafficking as a result of threats, 

coercion, or fraud.  Ark. Code Ann. § 9-27-303(17). 

Notice 

The emergency ex parte order shall include notice to all defendants and 

respondents named in the petition of the right to:  

(1) a hearing and procedure for obtaining a probable cause hearing within five 

(5) business days of issuance of ex parte order;  

(2)  representation by counsel; and  

(3)  to appointed counsel, if eligible, and procedure for obtaining appointed 

counsel.  Ark. Code Ann. § 9-27-314(b)(1)-(3). 

The court may appoint counsel for the parent or custodian for whom legal 

custody was removed in the emergency ex parte order.  Ark. Code Ann. § 9-27-

316(h)(1)(B). 

Note:  The state only pays for indigent counsel for parents or guardians from 

whom legal custody is removed and upon request in dependency-neglect cases. 

   Location and telephone number of court. Ark. Code Ann.  § 9-27-314(b)(4). 

Immediate notice of order shall be given to juvenile’s parents, guardians, or 

custodian and the juvenile by petitioner or court.   Ark. Code Ann.  § 9-27-

314(c)(1). 
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All defendants shall be served according to the Arkansas Rules of Civil 

Procedure or as otherwise provided by court. Ark. Code Ann. § 9-27-314(c)(2). 

Time Constraints  

Court shall conduct a probable cause hearing within five (5) business days of 

issuance of the emergency ex parte order.  Ark. Code Ann. § 9-27-315(a)(1)(A); 

Ark. Code Ann. § 9-27-314(b)(1). 

A written order shall be filed by the court or by a party or party’s attorney, as 

designated by the court, within (30) days of the date of the probable cause 

hearing or prior to the next hearing, whichever is sooner. Ark. Code Ann. § 9-27-

315(d)(3).             

The court shall set the date and time for the adjudication hearing at probable 

cause hearing. The adjudication hearing shall be held within thirty (30) days of 

the probable cause hearing and may be continued for no more than sixty (60) 

days for good cause shown. Ark. Code Ann. § 9-27-315(d); Ark. Code Ann. § 9-27-

327(a)(1). 

Hearing Limitations 

The hearing shall be limited to determining whether there was probable cause to 

protect the juvenile and whether probable cause warrants continued protection.  

Ark. Code Ann. § 9-27-315(a)(1)(B)(i). 

All other issues, with the exception of custody and services, shall be reserved by 

the court until the adjudication hearing.  Ark. Code Ann. § 9-27-315(a)(2)(A). 

All probable cause hearings are miscellaneous hearings. The Arkansas Rules of 

Evidence do not apply. Ark. Code Ann. § 9-27-315(e);  Ark. R. Evid. 1101(b)(3). 

Burden of Proof 

Petitioner has burden of proof by a preponderance of the evidence that probable 

cause exists for continuation of the emergency order.  Ark. Code Ann. § 9-27-

315(b). 

Juvenile’s Right to Counsel 

The juvenile and his or her parent, guardian, or custodian shall be advised by 

the law enforcement official taking a juvenile into custody, by the intake officer 

during the initial intake interview, and by the court at the juvenile’s first 

appearance of the right to be represented by counsel at all stages of the 

proceeding.  Ark. Code Ann. § 9-27-316(a). 

Arkansas Code Annotated section 9-27-316 makes it clear that in both 

delinquency and FINS cases a juvenile has a right to counsel and that an 

https://courts.arkansas.gov/print/198960
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attorney ad litem may be appointed who represents the best interests of the 

juvenile, but that this is not intended to be the same person.  Because the 

juvenile was denied counsel, the trial court exceeded its authority and the order 

was thus invalid.  The petitioner’s writ of habeas corpus was granted. Since the 

writ of habeas is granted the writ of certiorari is moot.  Ark. Dep’t of Human 

Servs. v. Mainard, 358 Ark. 204 (2004).  

Waiver of counsel shall be accepted upon a finding by the court from clear and 

convincing evidence that after questioning the juvenile that: 

(1)  the juvenile fully understands the full implications of the right to counsel;  

(2) the juvenile freely, voluntarily, and intelligently wishes to waive the right 

to counsel; and 

(3)  the parent, guardian, custodian, or counsel for the juvenile have agreed 

with the juvenile’s decision to waive counsel; however, this agreement may 

only be accepted if the court finds that: 

(A) the person freely, voluntarily, and intelligently made the decision 

to agree with the juvenile’s waiver; 

(B) the person has no adverse interest to the juvenile; and 

(C) the person consulted with the juvenile in the juvenile’s decision to 

waive counsel.  Ark. Code Ann. § 9-27-317(a). 

No waiver of counsel shall be accepted for a juvenile in any of the following  

 cases: 

(1)  the parent, guardian, or custodian has filed, initiated, or requested the 

removal of the juvenile from the home;  Ark. Code Ann. § 9-27-317(d). 

(2) counsel was appointed due to the likelihood of the juvenile’s commitment 

to an institution; or Ark. Code Ann. § 9-27-317(e). 

 Court Findings  

The court shall order that probable cause continues to exist to protect the 

juvenile, and if the court determines that the juvenile can safely be returned to 

his or her home pending adjudication and it is in the best interest of the juvenile, 

the court shall so order. Ark. Code Ann. § 9-27-315(a)(1)(B);  Ark. Code Ann. § 9-

27-315(c). 

    

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=tqu4tuu3n1fOIhJyP20y8o93mwK0AV0YYce9hyWr8%2b2RlWPv7Q5OicAz1hBHoaDA6HIiwRuVtO7J7JJwcycJ5eedDDEk%2fRxMegAkV%2bbNk%2bocwP4FAO4bf1YQLfo8FpPM8FkHdGZ1hbGRtVEOu8uWZsH3n7oD6CwXmTENLN9ou0g%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=tqu4tuu3n1fOIhJyP20y8o93mwK0AV0YYce9hyWr8%2b2RlWPv7Q5OicAz1hBHoaDA6HIiwRuVtO7J7JJwcycJ5eedDDEk%2fRxMegAkV%2bbNk%2bocwP4FAO4bf1YQLfo8FpPM8FkHdGZ1hbGRtVEOu8uWZsH3n7oD6CwXmTENLN9ou0g%3d
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Circuit court affirmed for placing the custody of a child with his paternal 

grandparents who lived in another state at the probable cause hearing and 

closing the case.  DHS appealed on five grounds. The case arose when the 

police were contacted when a two-year-old was left locked in a car at the 

mall.  The mother appeared and DHS took a 72-hour hold and filed an 

emergency petition for custody. Prior to the probable cause hearing, the 

child’s father filed a paternity petition to establish paternity and to request 

the child to be placed in the custody of his parents.  

At the probable cause hearing, both parents and the maternal and 

paternal grandmother testified they all lived in Sallisaw, Oklahoma.  They 

also testified that the child had lived with the paternal grandparents since 

April 2005, and they all wanted custody to remain with the paternal 

grandparents.  The paternal grandmother testified that the child was 

covered on their health insurance policy.  Evidence also included an 

approved home study from a licensed social worker for the Arkansas 

without objection, a background check, testimony that the grandparents 

had provided excellent care for the child, and several letters from 

community members stating that the paternal grandparents were qualified 

and financially able to care for the child.   

The circuit court found that probable cause existed at the time of removal; 

the father was the legal father; an approved home study was performed 

and custody should be placed with the grandparents.  Since no further 

services were found to be necessary, the court closed the case. 

DHS argued that the court could not close the case prior to adjudication.  

The Court held that the statute does not require the court to hold 

adjudication. Second, DHS argued that the home study was not preformed 

by a licensed “certified” social worker; however, DHS did not object to the 

social worker’s qualification or the home study at the hearing.  DHS’s 

third argument was that DHS’s third argument was that a court may not 

grant permanent custody at a probable cause hearing.  Arkansas Code 

Annotated section 9-27-315(a)(1)(B) specifically provides that the courts 

may enter orders as to “issues to custody and delivery of services” at 

probable cause hearings.  Ark. Dep’t of Human Servs. v. Jones., 97 Ark. 

App. 267 (2007).  

Emergency hearing orders are not final and appealable orders. Dover v. Ark. 

Dep’t. of Human Servs., 62 Ark. App. 37 (1998); Johnston v. Ark. Dep’t. of 

Human Servs., 55 Ark. App. 392 (1996). 

Federal IV-E Adoption Safe Families Act (ASFA) Initial Removal Finding  

In the initial order of removal, the court shall make specific findings: 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=aZ4JPvpKwQP0YAqeAfwG%2f5utRO3u9tD6yw6FgAZD5cEdznpURWXDP03q6dpKPxIGMcW4gn92FsYOWlub0Eofrl6Oj39oGeXi6NrfT9WnQKTHUb7uD%2fBf3KKCYbgOVgOuCVb1fugoBh9g3M1JthZCuEIog5aGi63k1mOlb2TFkiE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=aZ4JPvpKwQP0YAqeAfwG%2f5utRO3u9tD6yw6FgAZD5cEdznpURWXDP03q6dpKPxIGMcW4gn92FsYOWlub0Eofrl6Oj39oGeXi6NrfT9WnQKTHUb7uD%2fBf3KKCYbgOVgOuCVb1fugoBh9g3M1JthZCuEIog5aGi63k1mOlb2TFkiE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cQGTD6xdWtEEZLW1fXdMiY%2f6%2fopUzTsRzY78dUiGvkpVNeUjLAipwRme8FGfG6HYKQ%2bxhf47ap7XDgm4vfva7yFPp%2b50oI73GJ1jj2QeJLWvQxi6rnKMfqpTrENC%2bN6DDs17zOMB8FUCtuXMZd%2ft%2f3wJyf39EsRZzAsbyB1i9fM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cQGTD6xdWtEEZLW1fXdMiY%2f6%2fopUzTsRzY78dUiGvkpVNeUjLAipwRme8FGfG6HYKQ%2bxhf47ap7XDgm4vfva7yFPp%2b50oI73GJ1jj2QeJLWvQxi6rnKMfqpTrENC%2bN6DDs17zOMB8FUCtuXMZd%2ft%2f3wJyf39EsRZzAsbyB1i9fM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fVPo9rHzdimeVU9RQwkAmrtQ80nZIhB%2foR%2fkxLLHVdQgJNT4wcmLZ%2ftMNiUB9jiXWelLN4IFUJnZIzewgz8NxX0HX8ItEzK5%2bKBicscKY%2fXflPKKFB3%2babRLW4xacmJefgO6mO5UHJVtJAZBFF1C0FtNrw%2fqZjwvvKlEn7LBiWo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fVPo9rHzdimeVU9RQwkAmrtQ80nZIhB%2foR%2fkxLLHVdQgJNT4wcmLZ%2ftMNiUB9jiXWelLN4IFUJnZIzewgz8NxX0HX8ItEzK5%2bKBicscKY%2fXflPKKFB3%2babRLW4xacmJefgO6mO5UHJVtJAZBFF1C0FtNrw%2fqZjwvvKlEn7LBiWo%3d
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(1) Whether it is contrary to the welfare of the juvenile to remain at home; 

(2) Whether removal and the reasons for removal are necessary to protect the 

health and safety of the juvenile; and  

(3) Whether removal is in the best interest of the juvenile.  Ark. Code Ann. § 

9-27-328(b)(1). 

Where the state agency’s first contact with the family has occurred during an 

emergency in which the juvenile could not safely remain at home, even with 

reasonable services provided, the agency is deemed to have made reasonable 

efforts to prevent or eliminate the need for removal.  Ark. Code Ann. § 9-27-

328(c). 

Appellant strangled his 12-year-old blind daughter in November of 1994.  

The stepmother took custody of child and went to a women’s shelter. The 

appellant began divorce proceedings and asked for the custody of his 

daughter.  The chancellor ordered the daughter to be returned to the father 

on January 25, 1995.  That same day the prosecutor filed a FINS petition 

in juvenile court requesting an emergency hearing.  At this hearing 

testimony was given that the daughter would either run away or kill 

herself if returned to her father.  The judge placed the daughter in foster 

care. 

Appellant filed a petition for habeas corpus claiming that the court was 

required by Arkansas Code Annotated section 9-27-328 to make specific 

findings prior to removing a child from a parent’s custody and that in the 

absence of such findings, his daughter should be returned to him.  The 

court found that reasonable efforts are deemed to have been made where 

the state agency’s first contact with the family occurred during an 

emergency in which the juvenile could not safely remain at home.  

Appellant argued the agency’s first contact was when DHS began its 

investigation shortly after the incident in November and that it was not an 

emergency.  The court found that even if the investigation was the first 

contact by the agency, that it occurred as the result of an emergency 

situation and that the first affirmative action taken by the state was on 

January 25, the day that it appeared the child would be returned to the 

appellant.  Such a return constituted an emergency.  Gullick v. Ark. Dep’t 

of Human Servs., 326 Ark. 475 (1996). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CDr1eFUc3zVy5M95EYzIqewfp9dbvPAFOMuCFHUtV5y6mpIKAOpnwTk6GY4U0tgNqNLgOWvl4rnc9kXOqbXXpnDYw9rOer71Ext3hzANtlNqOIDyc9dngLfuhn3wYcKgpJXrsLfwMGur%2bc6zpEdpk1eZbZ0%2b4aUztlOtOC96P5g%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CDr1eFUc3zVy5M95EYzIqewfp9dbvPAFOMuCFHUtV5y6mpIKAOpnwTk6GY4U0tgNqNLgOWvl4rnc9kXOqbXXpnDYw9rOer71Ext3hzANtlNqOIDyc9dngLfuhn3wYcKgpJXrsLfwMGur%2bc6zpEdpk1eZbZ0%2b4aUztlOtOC96P5g%3d
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FINS Adjudication Hearings 

Purpose 

To determine whether the allegations in petition are substantiated by proof. Ark. 

Code Ann. § 9-27-327(a). 

FINS means any family with a juvenile who evidences behavior that includes, 

but is not limited to, being a truant, a runaway, or one habitually disobedient to 

the reasonable and lawful commands of his parents. Ark. Code Ann. § 9-27-

303(24). 

Juvenile’s Right to Counsel 

The juvenile and his or her parent, guardian, or custodian shall be advised by 

the law enforcement official taking the juvenile into custody, by the intake officer 

at the initial intake interview, and by the court at the juvenile’s first appearance 

of the right to be represented by counsel at all stages of the proceeding.  Ark. 

Code Ann. § 9-27-316(a). 

In this FINS case, the juvenile was denied the right to counsel in a 

contempt proceeding.  Arkansas Code Annotated section 9-27-316 makes it 

clear that in both delinquency and FINS cases a juvenile has a right to 

counsel, and  an attorney ad litem may be appointed who represents the 

best interests of the juvenile, but that this is not intended to be the same 

person.  Because the juvenile was denied counsel, the trial court exceeded 

its authority, and the order was thus invalid.  The petitioner’s writ of 

habeas corpus was granted. Since the writ of habeas is granted the writ of 

certiorari is moot.  Ark. Dep’t of Human Servs. v. Mainard, 358 Ark. 204 

(2004).  

Waiver of counsel shall be accepted upon a finding by the court based on clear 

and convincing evidence that after questioning the juvenile that: 

(1)  the juvenile fully understands the full implications of the right to counsel;  

(2) the juvenile freely, voluntarily, and intelligently wishes to waive the right 

to counsel; and 

(3)  the parent, guardian, or custodian for the juvenile have agreed with the 

juvenile’s decision to waive counsel; however, this agreement may only be 

accepted if the court finds that: 

(A) the person freely, voluntarily, and intelligently made the decision 

to agree with the juvenile’s waiver; 

(B) the person has no adverse interest to the juvenile; and 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CfYsss6MGr9wZK3je0vI2vEP%2fYqVjGO6w09iOqbYnPpf7U2ZZJYyCtLtOaMq7V9xc29rhVXqRtz8Bee%2fqdRwRIE37%2bDyLuwDMp46UyhkSCVB41e2a4Ypwh4WuaU8atAC2scYq1lJkXw4Pu%2fXSRsUIxrCBnlgE1j5d66gp0EcS3c%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CfYsss6MGr9wZK3je0vI2vEP%2fYqVjGO6w09iOqbYnPpf7U2ZZJYyCtLtOaMq7V9xc29rhVXqRtz8Bee%2fqdRwRIE37%2bDyLuwDMp46UyhkSCVB41e2a4Ypwh4WuaU8atAC2scYq1lJkXw4Pu%2fXSRsUIxrCBnlgE1j5d66gp0EcS3c%3d
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(C) the person consulted with the juvenile in the juvenile’s decision to 

waive counsel.  Ark. Code Ann. § 9-27-317(a)-(b). 

No waiver of counsel shall be accepted for a juvenile in any of the following cases: 

(1)  the parent, guardian, or custodian has filed, initiated, or requested the 

removal of the juvenile from the home;  Ark. Code Ann. § 9-27-316(d). 

(2) counsel was appointed due to the likelihood of the juvenile’s commitment 

to an institution.  Ark. Code Ann. § 9-27-316(e). 

Studies & Reports 

The court may order studies, evaluations, or predisposition reports, if needed, 

that bear on the disposition, following adjudication.  Ark. Code Ann. § 9-27-

327(d). 

Reports shall be written and be provided to all parties at least two (2) days prior 

to a disposition hearing.  Ark. Code Ann. § 9-27-327(e)(1). 

All parties shall be given a fair opportunity to controvert any part of such 

reports.  Ark. Code Ann. § 9-27-327(e)(2). 

FINS Disposition Hearings 

Purpose  

To determine what action will be taken following an adjudication and to enter 

orders consistent with the disposition alternatives.  Ark. Code Ann. § 9-27-

329(a). 

The court shall consider the disposition alternatives with preference for the least 

restrictive disposition consistent with the best interest and welfare of the 

juvenile and society. Ark. Code Ann. § 9-27-329(d). 

 Evidence 

The court may admit into evidence any victim impact statements and studies or 

reports that have been ordered, even if not admissible at adjudication hearing.  

Ark. Code Ann. § 9-27-329(f). 

FINS Disposition Alternatives 

As explained in detail below, if a family is adjudicated a FINS, the court may enter any 

of the following dispositions: order family services, remove of the juvenile from the 

home, transfer custody of the juvenile, order parent training, order electronic 

monitoring / residential detention, order community service, place terms of supervision 
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on the juvenile, impose a fine, assess court costs, order a juvenile service fee, order 

contempt sanctions, and/or order six-month review hearings. 

Family Services - Ark. Code Ann. § 9-27-332(a)(1)(A). 

 To rehabilitate the juvenile and his or her family. 

If DHS is the provider of family services, the services shall be limited to 

DHS’s community-based providers or contractors and those services for 

which the family applies and is determined eligible. Ark. Code Ann. § 9-

27-332(a)(1)(B)(i). 

 To prevent removal:  

When DHS is provider of family services, the court shall make written 

findings outlining how the each service is intended to prevent removal.  

Ark. Code Ann. § 9-27-332(a)(1)(B)(ii). 

DHS appealed a circuit court order directing DHS to provide assistance to 

appellee’s family to purchase furniture for their home.  On appeal, DHS 

argued that there was insufficient evidence to support the circuit court’s 

findings and that the circuit court failed to make written findings as 

required by Arkansas Code Annotated section 9-27-332(a)(1)(B)(ii).  The 

court of appeals reversed, holding that the case was an exception to the 

mootness doctrine. Ark. Dep’t of Human Servs. v. White, 2014 Ark. App. 

193. 

DHS appealed an order directing the agency to pay for school uniforms 

and maternity clothes for a pregnant teenager in a FINS case.  The 

appellate court reversed and noted that the trial court failed to comply 

with the statute that requires the court to make written findings outlining 

how each service is intended to prevent removal.  The appellate court also 

found that the trial court made conclusions of law based on the judge’s 

knowledge and not evidence and testimony by the petitioner.  Ark. Dep’t of 

Human Servs. v. Mitchel, 2012 Ark. App. 240. 

“Family services” means relevant services provided to the juvenile and his or her 

family, included, but not be limited to: 

  (1) child care, 

  (2) homemaker services, 

  (3) crisis counseling, 

  (4) cash assistance, 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2ba4dTz68TRABZixA4LbuGm33KmTs9PXlslD5o8OAC36qsPEwBoMh05soapt%2fHW257%2bm7wp7Bz7h%2fckVoslAcB6R72InAu%2fVrAx%2fy5GZGbfq7N1hh3K5pmTcVUCoMbuWRUmEXa%2f4UGf7opaETmN9I8VmVnCsvHvoZH82ThRDDT1k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2ba4dTz68TRABZixA4LbuGm33KmTs9PXlslD5o8OAC36qsPEwBoMh05soapt%2fHW257%2bm7wp7Bz7h%2fckVoslAcB6R72InAu%2fVrAx%2fy5GZGbfq7N1hh3K5pmTcVUCoMbuWRUmEXa%2f4UGf7opaETmN9I8VmVnCsvHvoZH82ThRDDT1k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uJB2%2bTjMGcMgpV1L8WMWVs21HBrZpRUfWfQ%2fz5NzGn8c448pXg7gVvP6irXNK0PONdnpy2gD7rJNe0C5RiRnIvXI8GCcjzx%2f7DaHGgTiIpoRWagLTJYtAt1JSpOIS7QCUe%2bqCqKwWrgCnpRYyr1IRehLF4hzjBbLqMjdc5ul8uQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uJB2%2bTjMGcMgpV1L8WMWVs21HBrZpRUfWfQ%2fz5NzGn8c448pXg7gVvP6irXNK0PONdnpy2gD7rJNe0C5RiRnIvXI8GCcjzx%2f7DaHGgTiIpoRWagLTJYtAt1JSpOIS7QCUe%2bqCqKwWrgCnpRYyr1IRehLF4hzjBbLqMjdc5ul8uQ%3d
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Cash Assistance does not include long-term financial assistance that is 

the equivalent of a board payment, adoption subsidy, guardianship 

subsidy, or assistance for car insurance.  Ark. Code Ann. § 9-27-

303(10)(B). 

 (5) transportation, 

 (6) family therapy,  

 (7) physical, psychiatric, or psychological evaluation, 

 (8) counseling, and  

 (9) treatment.  Ark. Code Ann. § 9-27-303(25)(A). 

Prior to the court placing a juvenile in a residential placement, the court 

shall comply with the mental health assessments as required by Act 1959 

of 2005. Ark. Code Ann. §§ 9-27-601—603. 

DHS appealed a circuit court order directing DHS to provide assistance to 

appellee’s family to purchase furniture for their home.  On appeal, DHS 

argued that there was insufficient evidence to support the circuit court’s 

findings and that the circuit court failed to make written findings as 

required by Arkansas Code Annotated section 9-27-332(a)(1)(B)(ii).  The 

court of appeals reversed, holding that the case was an exception to the 

mootness doctrine; that no evidence was presented to support the court’s 

finding that these services were necessary to prevent the child’s removal; 

and that the circuit court failed to provide the required written findings. 

Ark. Dep’t of Human Servs. v. White, 2014 Ark. App. 193.  

DHS appealed an order directing the agency to pay for school uniforms 

and maternity clothes for a pregnant teenager in a FINS case.  The 

appellate court reversed and noted that the trial court failed to comply 

with the statute that requires the court to make written findings outlining 

how each service is intended to prevent removal.  The appellate court also 

found that the trial court made conclusions of law based on the judge’s 

knowledge and not evidence and testimony by the petitioner.  The appellate 

court went further to hold that the trial court also erred in its 

interpretation of the statute concerning family services.  Family services 

are designed to prevent removal of a juvenile; however, removal only occurs 

when a juvenile is in immediate danger and removal is necessary to 

prevent serious harm, illness or injury.  The appellate court found that 

lacking clothing did not pose an immediate danger to the juvenile’s 

physical well-being that would result in a removal from her home.   

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CZwIN%2fidvdZTn%2fT%2fRvtWw8HNesdgykDerngRlVFw49mlncf392GvEPpItMKoKN2W6F5X4KWBpdWM8mOM9XhUsx4LQEzOAbZfq73YjM1hc2NojmA17HAScRVZ5SqyvIK0nOWnxRnYAzdvkz6eBzy%2f5rEVzljJps6xOFr35eScL9k%3d
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The court recognized that neglect includes a failure or refusal to provide 

the necessary education required by law.  However, there is an exception 

when such failure is due to the financial inability of the person legally 

responsible and no services for relief have been offered. Ark. Dep’t of 

Human Servs. v. Mitchel, 2012 Ark. App. 240. 

The trial court was upheld in ordering DHS to pay the Brown School 

$48,000.  DHS is obligated by statute to provide services, including 

treatment in a residential facility if the court determines it is necessary.   

The General Assembly has waived sovereign immunity as to DHS when a 

court orders DHS to provide family services to prevent a juvenile from 

being removed from a parent.  DHS’s policy not to provide financial 

assistance for out-of-state treatment is not binding on the court’s order.  

There was not a violation of the separation of powers doctrine because the 

court simply ordered the juvenile to be placed in a residential treatment 

facility.  The placement was made to Brown and the court subsequently 

ordered that the juvenile remain there.  DHS recommended that the 

juvenile remain at Brown in a report to the court dated after Medicaid 

benefits had been denied.   

Compliance with Arkansas Code Annotated section 20-46-106 (regarding 

out-of-state placements) is DHS’s responsibility and the fact that the court 

was eager to get treatment in no way absolved DHS from its responsibility 

under this section.  The court also noted that the purpose of the section is 

to ensure whenever possible that juveniles receive treatment in state; 

however, this was not the case as no facilities were available at that time 

in Arkansas.  Ark. Dep’t of Human Servs. v T.B., 347 Ark. 593 (2002).  

The court ordered DHS to provide adequate housing, including electric 

and water utilities and held DHS and Sandi Doherty in willful contempt 

for failing to abide by its order.  DHS argued that the trial court lacked the 

statutory authority to order family services.   Arkansas Code Annotated 

section 9-27-307(17)  defines family services as relevant services, 

including... cash assistance... to prevent a juvenile from being removed 

from a parent....The trial court did not exceed the statutory criteria for 

family services.  At the September 30 hearing, the court unequivocally 

stated that it was ordering services to prevent R.P. from being removed 

from her mother.    

The trial court’s order of family services was not defective because it failed 

to make specific written findings.  Arkansas Code Annotated section 9-27-

328 requires specific findings only when the court orders removal from a 

custodial parent. DHS' contention that the court’s order did not comply 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=zmeVIP4PSH3tmo%2f60swX0DCh47%2fh0ya2pl1FxDYXImd6kTlN4b%2bF%2fdvdwteODEK%2fnYEHzWPwQsTUX1V30brqFs%2bxE411W4oCtwkD%2baejw8SNeXPGVddsrIiMoGM7O3jHeLpW%2bnC0dulanXo2NH814k5eIqLegiT0CHvTtetmULU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=zmeVIP4PSH3tmo%2f60swX0DCh47%2fh0ya2pl1FxDYXImd6kTlN4b%2bF%2fdvdwteODEK%2fnYEHzWPwQsTUX1V30brqFs%2bxE411W4oCtwkD%2baejw8SNeXPGVddsrIiMoGM7O3jHeLpW%2bnC0dulanXo2NH814k5eIqLegiT0CHvTtetmULU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XGfJEIJMBSzskY0UPi63aaBC7mfyK3T0LPgqOHymQI8zIkfqt1Lv6BgCDHf2sJMK7yWOT%2fPC7%2ba2VpQqO3dBY1dhOgi6CFvkmgV2xsMyg7JvSQTGFV9g%2fX%2bKt5F9oq963RMmZoy0JuxyLHMTQArzYY3uvMlW2zTCXI6SFjCS9oM%3d


154 

 

with its policy is without merit.  The juvenile court’s orders do not have to 

comply with DHS policy.  Further, the record does not show that DHS 

could not have paid the bills and in fact funds were available. 

DHS argued that it could not be made a defendant without waiving 

sovereign immunity and that the court’s order coerced DHS into bearing a 

financial burden which is barred.  There is a waiver of sovereign immunity 

where an act by the legislature has created a specific waiver of immunity.   

The Juvenile Code expressly empowers the court to order family services in 

FINS cases (Arkansas Code Annotated section 9-27-330) and family 

services includes cash assistance Arkansas Code Annotated section 9-27-

303(17).  Pursuant to Arkansas Code Annotated section 9-27-328(a), a 

court is required to order family services appropriate to prevent removal.  

Therefore, the General Assembly has specifically waived sovereign 

immunity as to DHS in such cases.   

Finally, DHS argued that the court’s order violated separation of powers, 

but this theory was not raised or developed below with respect to setting 

aside the court’s September 30 order.  Ark. Dep’t of Human Servs. v. R.P., 

333 Ark. 516 (1998). 

 Family services are provided to: 

(1) Prevent a juvenile from being removed from a parent, guardian, or 

custodian; 

DHS appealed a circuit court order directing DHS to provide assistance to 

appellee’s family to purchase furniture for their home.  The court of 

appeals held that there was no evidence presented to support the court’s 

finding that these services were necessary to prevent the child’s removal; 

and that the circuit court failed to provide the required written findings. 

Ark. Dep’t of Human Servs. v. White, 2014 Ark. App. 193. 

DHS appealed an order directing the agency to pay for school uniforms 

and maternity clothes for a pregnant teenager in a FINS case.  The 

appellate court held that the trial court erred in its interpretation of the 

statute concerning family services.  Family services are designed to prevent 

removal of a juvenile; however, removal only occurs when a juvenile is in 

immediate danger and removal is necessary to prevent serious harm, 

illness or injury.  The appellate court found that lacking clothing did not 

pose an immediate danger to the juvenile’s physical well-being that would 

result in a removal from her home.   

The court recognized that neglect includes a failure or refusal to provide 

the necessary education required by law.  However, there is an exception 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=A5geqCYsFWV1RvDUV91jlUddjQRzVKCxbbwUOUEswHHqF68ztj%2bTEWHlml5c2OfHLYQLGTc9yV1jkxyts9bXgkgySGF4jgrFkjc2TFhu6YuBGryNXyxzYXGTLEQixMvxULS7M94x2uJ878ITk%2f1ECPmG1pqBaWnEFkAVEVPMKRM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=A5geqCYsFWV1RvDUV91jlUddjQRzVKCxbbwUOUEswHHqF68ztj%2bTEWHlml5c2OfHLYQLGTc9yV1jkxyts9bXgkgySGF4jgrFkjc2TFhu6YuBGryNXyxzYXGTLEQixMvxULS7M94x2uJ878ITk%2f1ECPmG1pqBaWnEFkAVEVPMKRM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=e9%2f04k%2b7acCPUFFDJ6nQEklsJv%2bPBAsfpHr7E%2f5%2bWOIO8OWuDKgGgp17Emob3gioFHlTHkDBuhBu3RRoUExru1wVwtOV5pJhfkWOMbUsp3D01Y%2fNiLDGnZ7LaXO6orsiSrRmsEoyDgadVku8eoxU7KLUN0FxJjEmeuh62tEIk0g%3d
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when such failure is due to the financial inability of the person legally 

responsible and no services for relief have been offered. Ark. Dep’t of 

Human Servs. v. Mitchel, 2012 Ark. App. 240. 

(2) Reunite a juvenile with a parent, guardian, or custodian from whom he or 

she was removed;   

(3) Implement a permanent plan of adoption, guardianship in a dependency-

neglect case; or 

(4) Rehabilitate a juvenile in a FINS or a delinquency case Ark. Code Ann. § 

9-27-303(25)(B)(i)-(iv). 

At least five (5) working days prior to ordering DHS to provide or pay for 

services, excluding community-based providers, the court shall: 

(1) fax written notice of intent to order services to the DHS Director and the 

local OCC attorney; and 

(2) provide DHS an opportunity to be heard at any hearing at which DHS is 

ordered to provide family services.  Ark. Code Ann. § 9-27-333(a)-(b). 

Failure to provide DHS five (5) days’ notice renders any part of the order 

pertaining to the department void.   Ark. Code Ann. § 9-27-333(c). 

In all cases in which family services are ordered, the court shall determine the 

parent’s, guardian’s, or custodian’s ability to pay, in whole or in part, for said 

services.  Ark. Code Ann. § 9-27-333(e)(1). 

(1) The court’s finding and supporting evidence shall be made in writing in 

the order requiring family services.  Ark. Code Ann. § 9-27-333(e)(2). 

(2) If the court determines that the parent, guardian, or custodian is able to 

pay, in whole or part, for said services, the court shall enter a written 

order setting forth the amount the parent, guardian, or custodian can pay 

for the family service(s) ordered and ordering the parent, guardian, or 

custodian to pay such amount periodically to the provider from whom 

family services are received. 

“Periodically” is deemed to be a period of time no greater than once per 

month.  

Parent, guardian, and custodian refer to the individual or individuals 

from whom custody was removed. Ark. Code Ann. § 9-27-333(e)(3)-(4). 

In making its determination, the court shall consider the following factors: 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=50rLuUK4z%2bf%2fd8tb9J3Rnha0WcMj4MAmHBOseh%2fQYf%2fAd%2b5KLtmFDACRirmQZ1%2fQEPUSfR%2bdAjD1FZqw6wJt8J27yjNoLv0pAM8222TARGvc9nUTRpNj%2fXQRndYS8rWSPHWk3m50yl76p%2fRJ5cMYwFt7JYJv0gIcV8mdM6N3dro%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=50rLuUK4z%2bf%2fd8tb9J3Rnha0WcMj4MAmHBOseh%2fQYf%2fAd%2b5KLtmFDACRirmQZ1%2fQEPUSfR%2bdAjD1FZqw6wJt8J27yjNoLv0pAM8222TARGvc9nUTRpNj%2fXQRndYS8rWSPHWk3m50yl76p%2fRJ5cMYwFt7JYJv0gIcV8mdM6N3dro%3d
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(1) the financial ability of the parent, both parents, the guardian(s), or 

custodian(s) to pay for such services; 

(2) the past efforts of the parent, both parents, the guardian(s), or the 

custodian(s) to correct the conditions that resulted in the need for family 

services; and  

(3) any other factors which the court deems relevant.  Ark. Code Ann. § 9-27-

333(e)(5). 

The appellate noted that if the family’s inability to pay for clothing was an 

issue, the court was required to determine the parent’s ability to pay for 

services and make that determination supported by evidence. Ark. Dep’t of 

Human Servs. v. Mitchel, 2012 Ark. App. 240. 

The court shall not specify a particular provider for placement or family services 

when DHS is the payor or provider except:  

(1) The court may order a child to remain in a placement if the court finds 

the placement is in the child’s best interest after hearing evidence from 

all the parties.  

(2) A court may order a child to be placed into a licensed or approved 

placement after a hearing where the court makes a finding that it is in 

the best interest of the child based on bona fide consideration of evidence 

and recommendations from all the parties. Ark. Code Ann. § 9-27-

333(d)(1). 

In a FINS case where the child was put into DHS custody, the trial court 

was upheld in ordering DHS to pay the Brown School $48,000.  The trial 

court did not err because it ordered placement in a “residential treatment 

facility” and did not order a specific named placement facility.  DHS is 

obligated by statute to provide services, including treatment in a 

residential facility if the court determines it is necessary.   Ark. Dept. of 

Human Servs. v. T.B., 347 Ark. 593 (2002).  

An order directing DHS to pay appellee a foster care board payment for a 

six-month period was reversed because the court lacked the statutory 

authority to order DHS to pay.  Appellee was not a certified foster parent 

and was not entitled to board payments between June and November 

pursuant to DHS policy which mirrors 42 U.S.C.S. § 672(c)(1), which 

defines a foster family home as one “licensed by the State in which it is 

situated or has been approved by the agency of such State having 

responsibility for licensing homes of this type, as meeting the standards 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=50rLuUK4z%2bf%2fd8tb9J3Rnha0WcMj4MAmHBOseh%2fQYf%2fAd%2b5KLtmFDACRirmQZ1%2fQEPUSfR%2bdAjD1FZqw6wJt8J27yjNoLv0pAM8222TARGvc9nUTRpNj%2fXQRndYS8rWSPHWk3m50yl76p%2fRJ5cMYwFt7JYJv0gIcV8mdM6N3dro%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=50rLuUK4z%2bf%2fd8tb9J3Rnha0WcMj4MAmHBOseh%2fQYf%2fAd%2b5KLtmFDACRirmQZ1%2fQEPUSfR%2bdAjD1FZqw6wJt8J27yjNoLv0pAM8222TARGvc9nUTRpNj%2fXQRndYS8rWSPHWk3m50yl76p%2fRJ5cMYwFt7JYJv0gIcV8mdM6N3dro%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=iQKRD%2fHIIhG3qDLSvOUIruPxDSd9fq3VbGFCHXthpHSgPIRFy9nsOugS%2fFcEryNncrmSbsaMjgr0OwECkAy8BAAbFkzQOco0dA0o5E4E%2fR5xiCSbRge2Sl%2bLwYk9lMihF57OvJq5s4MZ9%2f7J7Aln2vDlVNJt184j%2bqIYhcPbnbY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=iQKRD%2fHIIhG3qDLSvOUIruPxDSd9fq3VbGFCHXthpHSgPIRFy9nsOugS%2fFcEryNncrmSbsaMjgr0OwECkAy8BAAbFkzQOco0dA0o5E4E%2fR5xiCSbRge2Sl%2bLwYk9lMihF57OvJq5s4MZ9%2f7J7Aln2vDlVNJt184j%2bqIYhcPbnbY%3d
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established for such licensing.” Ark. Dep’t of Human Servs. v. 

Southerland, 65 Ark. App. 97 (1999). 

The Arkansas Supreme Court upheld a juvenile judge’s award of specific 

services, funds for a mother’s medication and bus tokens or bus credits for 

mother and children to attend counseling sessions.  Ark. Dep’t. of Human 

Servs. v. Clark, 304 Ark. 403 (1991). 

The court affirmed the juvenile court's finding DHS in contempt for failure 

to provide the services as ordered and imposition of a $250 fine.  Ark. 

Dep’t of Human Servs. v. Clark, 305 Ark. 561 (1991). 

Requirements Prior to Removing a Juvenile from Home 

Before a circuit court may order a juvenile to be removed from his or her parent, 

guardian, or custodian and placed with DHS or another licensed agency 

responsible for the care of a juvenile, relative, or other individual, the court shall 

order family services to prevent removal, unless the health and safety of the 

juvenile warrant immediate removal for the juvenile’s protection.  Ark. Code 

Ann. § 9-27-328(a). 

When the court orders such removal, the court shall make the following specific 

findings:     

 (1) The initial order shall provide: 

(A) Whether it is contrary to the welfare of the juvenile to remain at 

home; 

(B) Whether removal and the reasons for removal are necessary to 

protect the health and safety of the juvenile; and  

 (C) Whether removal is in the best interest of the juvenile. 

 (2) Within sixty (60) days of removal, the court must find: 

(A) Which family services were made available to family prior to 

removal; 

(B) What efforts were made to provide family services relevant to the 

needs of the family prior to removal, taking into consideration 

whether the juvenile could remain safely at home with services; 

(C) Why efforts made to provide family services described did not 

prevent removal; and 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=B%2ffqnFhlveFK8qtWVBjqc29TKNgyVKh5WYOAoW%2b%2f9hlfTBO%2bjSjypiX6hgICUU6WRVEfpPSHrPRErA5wuoynFn%2f8OnPpFEeUDlPDUQLUnr0xDK%2fogQCn8xlvpPRoxiBnwF6KL6fGCSOA6o6XURicgbo7BKQSaSS7oa6fd%2boWZ7k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=B%2ffqnFhlveFK8qtWVBjqc29TKNgyVKh5WYOAoW%2b%2f9hlfTBO%2bjSjypiX6hgICUU6WRVEfpPSHrPRErA5wuoynFn%2f8OnPpFEeUDlPDUQLUnr0xDK%2fogQCn8xlvpPRoxiBnwF6KL6fGCSOA6o6XURicgbo7BKQSaSS7oa6fd%2boWZ7k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9ywBnCCU6jt%2fdn5Zaj1mXyR%2fKblLhwfkcvHgQgw68ZyI0IHJE%2fFyzJp7xdkI1WgekXaBFv0ugYn4v1NIxQ3Uy2UnKeW56EYrOuwS7mkXABr1DSnoiCuAovYjnvAylb35%2b6WHRbMTeEZBnfT%2fZgYLHBwcs0srv9k2CvrRwueDnNE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9ywBnCCU6jt%2fdn5Zaj1mXyR%2fKblLhwfkcvHgQgw68ZyI0IHJE%2fFyzJp7xdkI1WgekXaBFv0ugYn4v1NIxQ3Uy2UnKeW56EYrOuwS7mkXABr1DSnoiCuAovYjnvAylb35%2b6WHRbMTeEZBnfT%2fZgYLHBwcs0srv9k2CvrRwueDnNE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=O07%2bQrTTkWtzlIlpILqQxt6RdKYfkXOIlXZk2A3%2bmCjfo6FrZ7FsIYppmzTYUKCa26Z98bvG4A7tQROScY8tWrVowTUG5%2bntRTlObWF2qbZ%2fpNxx3yWfVp%2bzNQQWCLnFtHUaCtqR8OOruGMmkQEbMDqdnn2gkANHv9QWfCnxzrU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=O07%2bQrTTkWtzlIlpILqQxt6RdKYfkXOIlXZk2A3%2bmCjfo6FrZ7FsIYppmzTYUKCa26Z98bvG4A7tQROScY8tWrVowTUG5%2bntRTlObWF2qbZ%2fpNxx3yWfVp%2bzNQQWCLnFtHUaCtqR8OOruGMmkQEbMDqdnn2gkANHv9QWfCnxzrU%3d


158 

 

(D) Whether efforts made to prevent removal of juvenile were 

reasonable based upon the family’s and juvenile’s needs.  Ark. 

Code Ann. § 9-27-328(b). 

In a FINS case, the mom appealed a permanent custody order placing her 

child with the paternal grandparents. The court of appeals reversed the 

trial court and held that the findings required by Arkansas Code 

Annotated section 9-27-328(b) were not made and could not be supported 

by the record. Robbins v. State, 80 Ark. App. 204 (2002). 

The department is deemed to have made reasonable efforts to prevent or 

eliminate the need for removal when its first contact with family occurred during 

an emergency in which the juvenile could not remain at home safely, even if 

reasonable services were provided.  Ark. Code Ann. § 9-27-328(c). 

DHS sought to challenge a judge’s placement with the agency claiming she 

failed to comply with Arkansas Code Annotated section 9-27-328(a)(2) by 

not making specific findings of fact that family services were made 

available before the child was removed from the grandmother’s home.  The 

issue is moot because, at a later disposition hearing and prior to the 

agency filing a notice of appeal, the judge placed custody with the child’s 

mother in another county.  The court does not issue advisory opinions nor 

review matters when the complaining litigant received the relief it 

requested.  Ark. Dep’t of Human Servs. v. State, 318 Ark. 294 (1994). 

Upon the court’s finding that DHS’s preventative and reunification efforts have 

not been reasonable, but further efforts could not permit juvenile to remain 

safely in home, the court may authorize or continue removal.  Ark. Code Ann. § 

9-27-328(d). 

Custody can be transferred only after determining that reasonable efforts have 

been made by DHS to deliver family services designed to prevent the need for an 

out-of-home placement and that the need for an out-of-home placement exists.  

Ark. Code Ann. § 9-27-335(e)(1)(A).  

In all instances of removal of a juvenile from the home of his or her parent, 

guardian, or custodian, the court shall set forth in a written order: 

 (1) evidence supporting decision to remove; 

 (2) facts regarding the need for removal; and  

 (3) findings required by this section.  Ark. Code Ann. § 9-27-328(e)(1). 

The written findings and the order shall be filed by the court or a party or party’s 

attorney as designated by the court within thirty (30) days of the date of the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YNYevhKTVd9i9Z5mCxdBQ%2ftSW6e04kDH0PKCeXCuj3nujS8mBXeyFi%2faRpyVgQOMTC%2foU%2bt%2fASMm8NowwVzJGIJRDLyA%2byxZJeFvKHmj6ktYCFsHUEHQGqkbH1HgS%2b4NbHX6UKvFMQ9CR%2fIGUlCSf2EGtny9YUdq60YEImiL9Ys%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qUif1VKctLwtjCAZdYIojI9huEau1Mxy1HeeKxb5YdxEzDuq42K0Y9fu3%2bRLcGEtXghL3j707ACFry32m15fo5sA0xK7nE3zfcG0kN97eBHDRJ2VlM98TN3i2GD3BAWd7TzIh9Rqy4%2fuG%2fSbac1glCKWA%2fRoRcohXsld6xSLorA%3d
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hearing at which removal is ordered or prior to next hearing, whichever is 

sooner.  Ark. Code Ann. § 9-27-328(e)(2). 

The trial court’s order of family services was not defective because it failed 

to make specific written findings.  The statute requires specific findings 

only when the court orders removal from a custodial parent.  Ark. Dep’t of 

Human Servs. v. R.P., 333 Ark. 516 (1998).  

Transfer Custody 

If it is in the best interest of the juvenile, transfer custody to another licensed 

agency responsible for care of juveniles, to relatives, or to other individuals.  Ark. 

Code Ann. § 9-27-332(a)(2)(A).  

In all custody cases, the primary consideration is the welfare and best interest of 

the children involved; all other considerations are secondary; the chancellor must 

utilize to the fullest extent all powers of perception in evaluating witnesses, their 

testimony, and the best interest of the children; in no other kind of case does the 

superior position, ability, and opportunity of the chancellor to observe the parties 

carry as much weight as in those cases involving minor children; juvenile courts 

are a division of chancery, and therefore the same standards of review apply.  

Where, among other things, the juvenile court credited a clinical 

psychologist's testimony that he did not believe that appellant had the 

ability to care for all three of her sons for an extended period of time, and 

the juvenile court determined that the evidence showed that the appellee 

fathers provided safe, nurturing environments and that they were the more 

stable custodians for the boys, the appellate court concluded that a review 

of the entire record demonstrated that the trial judge's refusal to restore 

custody to appellant was not clearly erroneous.  Lowell v. Lowell, 55 Ark. 

App. 211 (1996). 

Custody may be transferred to a relative or other individual only after a home 

study is conducted by DHS or a licensed social worker and submitted to the court 

in writing, and the court determines that the placement is in the juvenile’s best 

interest. Ark. Code Ann. § 9-27-333(f).  

Transfer of custody to DHS (foster care) is limited to a finding that it is in the 

juvenile’s best interest and because of acts or omissions by the parent, guardian, 

or custodian that removal is necessary to protect the juvenile’s health and safety.  

Ark. Code Ann. § 9-27-332(a)(2)(B).  

If the court transfers custody to DHS, the court shall issue orders regarding 

educational issues of the juvenile including: 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=JxfES1QuNRH4aTRjcWmET96SjImGB%2blBjW2orZoyDy2yJpqP0UUNVhZkifRmF6GDC9ifPS4q%2bqTAGOWwPTvTUoFZdiC%2bOUUCQltW4%2f2GTBuFY97hruCEOnKtZIDGH22dPgTlUlrUvo6qwlSXaywPyX4iGBWv4JQWETZQ7NlSQjs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=JxfES1QuNRH4aTRjcWmET96SjImGB%2blBjW2orZoyDy2yJpqP0UUNVhZkifRmF6GDC9ifPS4q%2bqTAGOWwPTvTUoFZdiC%2bOUUCQltW4%2f2GTBuFY97hruCEOnKtZIDGH22dPgTlUlrUvo6qwlSXaywPyX4iGBWv4JQWETZQ7NlSQjs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=hJybnA40SQMey4O%2fZdSS7Sd3KAfwTLQFKDLFrw%2butwgTwaTBUf4r3WkqHv4B5E4YynKnMZL4QPTrl8y4MVRcRFbm7Gf6nFgjE%2frTqqz6efyfmiBpeBmQUrwFixAyfX0IFhMNHDzGkfdyJsUcSYsn90CaiWLX%2buCHjvI4ueVFpYY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=hJybnA40SQMey4O%2fZdSS7Sd3KAfwTLQFKDLFrw%2butwgTwaTBUf4r3WkqHv4B5E4YynKnMZL4QPTrl8y4MVRcRFbm7Gf6nFgjE%2frTqqz6efyfmiBpeBmQUrwFixAyfX0IFhMNHDzGkfdyJsUcSYsn90CaiWLX%2buCHjvI4ueVFpYY%3d
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(1) determining if the parent or guardian shall have access to the juvenile’s 

school records  

(2) determining if the parent or guardian who has access to school records is 

entitled to obtain  information on the child’s placement (name and 

address of foster parent or provider), and 

(3) determining if the parent or guardian may participate in school 

conferences or similar activities.  Ark. Code Ann. § 9-28-113(6)(A).   

If custody is transferred to DHS, the circuit court may appoint a person to 

consent to an initial evaluation and serve as a surrogate parent, pursuant to the 

Individuals with Disabilities Education Act (IDEA).  Ark. Code Ann. § 9-28-

113(6)(B). 

If the court grants custody of a juvenile and any siblings or step-siblings to a 

relative or other person, the juvenile shall not: 

(1)  be placed in the custody of DHS while remaining in the  relative’s home; 

and    

(2) the juvenile shall not be removed from the custody of the relative or other 

person, placed in the custody of DHS, and then remain or return to the 

home of the relative or other person while remaining in the custody of 

DHS.  Ark. Code Ann. § 9-27-355(b)(4). 

The court shall not specify a particular provider for placement of any foster child 

when DHS is the payor or provider.  Ark. Code Ann. § 9-27-333(d). 

The trial court was upheld in ordering DHS to pay the Brown School 

$48,000.  The trial court did not err because it ordered placement in a 

“residential treatment facility” and did not order a specific named 

placement facility.  DHS is obligated by statute to provide services, 

including treatment in a residential facility if the court determines it is 

necessary.   Ark. Dep’t of Human Servs. v T.B., 347 Ark. 593 (2002).  

Custody of a juvenile shall not be transferred to DHS when a delinquency 

petition or case is converted to a FINS petition or case.  Ark. Code Ann. § 9-27-

333(g). 

Prior to the court placing a juvenile in a residential placement, the court shall 

comply with the mental health assessments required by Act 1959 of 2005. Ark. 

Code Ann. §§ 9-27-601-603.  

The court shall order parents or any other person named in the petition to pay a 

reasonable sum for support, maintenance, or education of juvenile to any person, 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=O6l0DfdUbxdOpdiHQT%2fQzmT7pfwEwktRePddi49LIOrrUo2APEAU7ALTcgNty1m%2bcrKjwPTXZV7f97OGhfzUytred0kCrSc9TdeODpg51bPgDKOZ1miM%2f8a6d6PCY9XdsKRf2Z7ozsfCejKxoqJbk1WKM%2bbpgBfVJt4fgD9c6X8%3d
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agency, or institution to whom custody is awarded if it appears that the parents 

or other person are required by law to support juvenile and able to contribute to 

support of the juvenile. Ark. Code Ann. § 9-27-346(a). 

The court shall order such person to pay a reasonable sum pursuant to the 

Guidelines for Child Support and the Family Support Chart.  Ark. Code Ann. § 9-

27-346(a); Administrative Order Number 10. 

The court shall not order DHS to expend or forward social security benefits for 

which DHS is the payee. Ark. Code Ann. § 9-27-333(i).    

Parent Training 

The court may order the parent(s) or the guardian of the juvenile to attend a 

court-ordered parental responsibility training program, if available. 

The court may make reasonable orders requiring proof of completion of such 

training program within a certain time period and payment of a fee covering the 

cost of the training program.  Ark. Code Ann. § 9-27-332(a)(3). 

The court may provide that any violation of such orders shall subject the parent, 

both parents, juvenile, custodian, or guardian to contempt sanctions of the court.  

Ark. Code Ann. § 9-27-332(9)(b). 

Electronic Monitoring - Residential Detention 

Place the juvenile on residential detention with electronic monitoring in the 

juvenile’s home.  Ark. Code Ann.  § 9-27-332(a)(4). 

Community Service 

Order the juvenile, his or her parent(s), or guardian to perform court-approved 

volunteer community service. 

Community service shall be designed to contribute to the rehabilitation of the 

juvenile or the ability of the parent or guardian to provide proper parental care 

and supervision of the juvenile. 

Community service shall not exceed 160 hours. Ark. Code Ann. § 9-27-332(a)(5). 

Supervision Terms 

 The supervision terms may include, but are not limited to:   

(1) requiring the juvenile to attend school or make satisfactory progress 

toward a general education development certificate; 

 (2) requiring the juvenile to observe a curfew; and 

https://courts.arkansas.gov/forms-and-publications/arkansas-child-support-guidelines
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(3) prohibiting the juvenile from possessing or using any alcohol or illegal 

drugs. 

 Supervision terms shall be in writing. 

Supervision terms shall be given to the juvenile and explained to him or her and 

to his or her parent, guardian, or custodian by the juvenile intake or probation 

officer in a conference immediately following the disposition hearing.  Ark. Code 

Ann. § 9-27-332(a)(6). 

Fine 

Fine not to exceed five hundred dollars ($500) to be paid by the juvenile,  

parent(s), guardian(s), or custodian(s) when said juvenile exceeds the number of 

unexcused absences provided for in the district’s or the State Board of Career 

Education’s student attendance policy. 

The purpose of the penalty is to impress upon the parents, guardians, or persons 

in loco parentis the importance of school or adult education attendance, and the 

penalty is not to be used primarily as a source of revenue. 

In all cases in which a fine is ordered, the court shall determine the parent’s, 

guardian’s, or custodian’s ability to pay for said fine, considering the following 

factors: 

(1) the financial ability of the parent, both parents, the guardian, or custodian 

to pay for such services; 

(2) the past efforts of the parent, both parents, the guardian, or the custodian 

to correct the conditions that resulted in the need for family services; and 

(3) any other factors that the court deems relevant. 

When practicable and appropriate, the court may utilize mandatory attendance 

to such programs as well as community service requirements in lieu of a fine.  

Ark. Code Ann. § 9-27-332(a)(7). 

Assess Court Cost  

Not to exceed $35.00 to be paid by the juvenile, his or her parent, both parents, 

guardian(s), or custodian(s).  Ark. Code Ann. § 9-27-332(a)(8). 

Order Juvenile Service Fee  

Not to exceed $20.00 a month to be paid by the juvenile, his or her parent(s), 

both parents, guardian(s), or custodian(s).  Ark. Code Ann. § 9-27-332(a)(9). 
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Contempt Sanctions 

The court may provide that any violation of its orders shall subject the parent, 

both parents, custodian, guardian, or the juvenile to contempt sanctions.  Ark. 

Code Ann. § 9-27-332(b). 

The court acted without jurisdiction to hold the appellant in contempt for 

failure to abide by a no-contact order after the appellant reached the age of 

18 because the court lacked jurisdiction related to the original FINS 

petition.   Although punishment for contempt is an inherent power of the 

court, it must be based on a valid court order of a court having 

jurisdiction. Black v. State, 2010 Ark. App. 788.     

In this FINS case, the juvenile was denied the right to counsel in a 

contempt proceeding.  Arkansas Code Annotated section 9-27-316 makes it 

clear that in both delinquency and FINS cases a juvenile has a right to 

counsel and that an attorney ad litem may be appointed who represents 

the best interests of the juvenile, but that this is not intended to be the 

same person.  Because the juvenile was denied counsel, the trial court 

exceeded its authority, and the order was thus invalid.  The petitioner’s 

writ of habeas corpus was granted. Since the writ of habeas is granted the 

writ of certiorari is moot.  Ark. Dep’t of Human Servs. v. Mainard, 358 

Ark. 204, 188 S.W.3d 901 (2004).  

No court may commit a juvenile found solely in criminal contempt to DYS.  Ark. 

Code Ann. § 9-27-333(h); Ark. Code Ann. § 9-28-208(a)(2). 

 

Six-Month Review Hearings  

 Purpose  

To review a dependent-neglected or FINS case at least every six (6) 

months when a juvenile is placed out of his or her home until there is a 

permanent order of custody, guardianship, or other permanent placement 

or the juvenile is returned to his or her parent, guardian, or custodian and 

the court has not discontinued orders for family services.  Ark. Code Ann. 

§ 9-27-337(a)(1)(A)-(B). 

To review the case and determine the future status based on the 

juvenile’s best interest.  Ark. Code Ann. § 9-27-337(e)(1)(A). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=T1KRz5rwb08BaYTXEgZORz0UJ%2ffl%2b0%2bpYU6PhXZ%2f%2bwcEVjuw1%2bKNFPb4TAEcWl5S3guqQedApdyVpIyJvWcLxdr8EWZfaf9s72AWe0B%2fwepG6fzjYb%2fIZnX2HonRSIIaUAoF8cudZZ%2f3qaNrzZC8%2fA21uB6Z2ANHSnIP1v%2bO0R8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=H8%2bM7LxImOZbe1LvW%2bouIiaN7q3UQU%2bUMGjZ9whAIS8biMlqAfBMVRYfx2GZSWmjvqPT3u4V16PFOv58BalQby1uNhekJlF3%2fLw85zfBcpEoJCQWrGUWepgDY%2f3Hs3J9Vpkb28w9%2fzNVXMQcSN8FXLv59jH25xp%2b2caX1Pqjf5w%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=H8%2bM7LxImOZbe1LvW%2bouIiaN7q3UQU%2bUMGjZ9whAIS8biMlqAfBMVRYfx2GZSWmjvqPT3u4V16PFOv58BalQby1uNhekJlF3%2fLw85zfBcpEoJCQWrGUWepgDY%2f3Hs3J9Vpkb28w9%2fzNVXMQcSN8FXLv59jH25xp%2b2caX1Pqjf5w%3d
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Time Constraints 

The review hearing shall be held within six (6) months after the original 

out-of-home placement and every six (6) months thereafter until 

permanency is achieved. Ark. Code Ann. § 9-27-337(a)(2). 

The court may require review prior to six-month review date, and the 

court shall announce the date, time, and place of the hearing.  Ark. Code 

Ann. § 9-27-337(b). 

Any party may request the court to review the case at any time in which 

an out-of-home placement has occurred, and the party requesting the 

hearing shall provide reasonable notice to all parties.  Ark. Code Ann. § 9-

27-337(c).   

A written order shall be filed and distributed by the court or by a party or 

party’s attorney to the parties within thirty (30) days of the date of the 

hearing or prior to the next hearing, whichever is sooner. Ark. Code Ann. 

§ 9-27-337(e)(2). 

Court Review Findings 

 The court shall determine and include in its order whether: 

(1) The case plan, services and placement meet the special needs and 

best interest of the juvenile, with the juvenile’s health, safety, and 

educational needs specifically addressed;  

 (2) The state has made reasonable efforts to provide family services; 

(3) The case plan is moving towards an appropriate permanency plan 

pursuant to Arkansas Code Annotated section 9-27-338; and 

(4) The visitation plan is appropriate for the children and parents and 

siblings, if separated.  Ark. Code Ann. § 9-27-337(e)(1)(B)(i). 

The court’s determination must be based on a full and deliberate 

consideration of the following: 

(1) The extent of compliance with the case plan including, but not 

limited to, a review of DHS’s care for the health, safety, and 

education of the juvenile while in an out-of-home placement; 

(2) The extent of progress that has been made toward alleviating or 

mitigating the causes of the out-of-home placement; 
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(3) Whether the juvenile should be returned to the parent(s) and 

whether the juvenile’s health and safety can be protected by the 

parent(s) if returned home;  

(4) Whether there is an appropriate permanency plan for the juvenile, 

pursuant to Arkansas Code Annotated section 9-27-338, including 

concurrent planning.  Ark. Code Ann. § 9-27-337(e)(1)(C). 
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XVI. DEPENDENCY-NEGLECT PROCEEDINGS 

Probable Cause Hearings  

Purpose 

To determine if probable cause to issue an emergency ex parte order continues to 

exist.  Ark. Code Ann. § 9-27-315(a)(1)(A). 

Court shall issue an ex parte order to remove the juvenile from the custody of the 

parent, guardian, or custodian when probable cause exists to believe that 

immediate emergency custody is necessary to: 

(1) Protect the juvenile’s health or physical well-being from immediate 

danger; or 

(2) Prevent juvenile’s removal from state.  Ark. Code Ann. § 9-27-314(a)(1).  

Court shall issue an ex parte order to provide specific appropriate safeguards to 

protect the juvenile when there is probable cause to believe an emergency order 

is necessary to protect the health or physical well-being of the juvenile from 

immediate danger.  Ark. Code Ann. § 9-27-314(a)(2)(A). 

Specific appropriate safeguards shall include without limitation the court’s 

ability to restrict a legal custodian’s right to: 

(1)  having contact with the juvenile; or 

(2)  removing the juvenile from a placement if the legal custodian placed or 

allowed the child to remain in that home for more than six (6) months, 

and DHS has no immediate health or physical well-being concerns with 

the placement.  Ark. Code Ann. § 9-27-314(a)(2)(B). 

When there is probable cause to believe that a juvenile is a dependent juvenile, 

the court shall issue an ex parte order for emergency custody to DHS.  Ark. Code 

Ann. § 9-27-314(a)(3). 

Dependent juvenile means: 

 a child of a parent in DHS custody; 

 a child whose parent or guardian is incarcerated and has no appropriate 

relative or friend willing or able to provide care for the child; however if the 

reason for incarceration is related to the health and safety of the child, the 

child is not dependent; 
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 a child whose parent or guardian is incapacitated so they cannot care for the 

juvenile, and they have no appropriate relative or friend to care for the child; 

 a child whose custodial parent dies and no appropriate relative or friend is 

able to care for the child; 

 a child who is an infant relinquished to the custody of DHS for the sole 

purpose of adoption; 

 a safe-haven baby; or 

 a child who has disrupted his or her adoption and the adoptive parents have 

exhausted resources available to them; or 

 a child who has been a victim of human trafficking as a result of threats, 

coercion, or fraud.  Ark. Code Ann. § 9-27-303(17). 

Notice 

The emergency ex parte order shall include notice to all defendants and 

respondents named in the petition of the right to:  

(1) A hearing and that a hearing will be held within five (5) business days of 

issuance of ex parte order;  

  (2)  Representation by counsel; and  

(3)  To obtain appointed counsel, if eligible, and procedure for obtaining 

appointed counsel.  Ark. Code Ann. § 9-27-314(b)(1)-(3). 

The court may appoint counsel for the parent or custodian from whom custody 

was removed in the emergency ex parte order.  Ark. Code Ann. § 9-27-

314(b)(3)(B). 

It is best practice is to appoint counsel for the parent or custodian when a child is 

first removed so they can appear at the Probable Cause Hearing. 

If the court appoints counsel in the emergency ex parte order, the court shall 

determine eligibility at the probable cause hearing.  Ark. Code Ann. § 9-27-

314(b)(3)(B). 

Appointment of the attorney ad litem for the child and date and time of the 

probable cause hearing.  Ark. Code Ann. § 9-27-316(f)(1). 

Address and telephone number of court. Ark. Code Ann. § 9-27-314(b)(4). 
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Immediate notice of the emergency order shall be given to juvenile’s parents, 

guardians, or custodian and the juvenile by the petitioner or court.   Ark. Code 

Ann.  § 9-27-314(c)(1).  

All defendants shall be served according to the Arkansas Rules of Civil 

Procedure or as otherwise provided by court. Ark. Code Ann. § 9-27-314(c)(2). 

Time Constraints  

Court shall conduct a probable cause hearing within five (5) business days of 

issuance of the emergency ex parte order.  Ark. Code Ann. § 9-27-315(a)(1)(A); 

Ark. Code Ann. § 9-27-314(b)(1). 

A written order shall be filed by the court or by a party or party’s attorney, as 

designated by the court, within thirty (30) days of the date of the probable cause 

hearing or prior to the next hearing, whichever is sooner. Ark. Code Ann. § 9-27-

315(d)(3).           

The court shall set the date and time for the adjudication hearing at the probable 

cause hearing. The adjudication hearing shall be held within thirty (30) days of 

the probable cause hearing and may be continued for up to sixty (60) days after 

the probable cause hearing for good cause shown. Ark. Code Ann. § 9-27-315(d); 

Ark. Code Ann. § 9-27-327(a)(2). 

DHS filed a petition for dependency-neglect under the provisions of A.C.A. 

§ 9–27–310, not an emergency ex parte petition under A.C.A.  §9-27-31.  

Rule 12(a)(1) of the Arkansas Rules of Civil Procedure allows a resident 

defendant twenty days in which to file an answer to a complaint. Both this 

court and the Supreme Court have held that a circuit court cannot reduce 

the time for filing an answer to a complaint and that a trial court errs by 

conducting a trial before the time for filing an answer has expired. The 

circuit court's concern for the child is understandable, but the court erred 

by hearing the petition prior to the expiration of twenty days.  

Reversed and remand for proceedings consistent with this opinion.  

Hudgens v. Arkansas Dept. of Human Servs. 2010 Ark. App. 649. 

Hearing Limitations 

The hearing shall be limited to determining whether probable cause existed to 

protect the juvenile and whether probable cause warrants continued protection.  

Ark. Code Ann. § 9-27-315(a)(1)(B)(i).  

All other issues, with the exception of custody and services, shall be reserved by 

the court until the adjudication hearing.  Ark. Code Ann. § 9-27-315(a)(2)(A).  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SedC66M5f1BGgeFid6tLgyHjeNH6zACju7NvzfHKKvdQDNroeuHFXBH6JxzhRIa4cs%2fsziyzd%2fl9G7pABJfykLs%2fXJb5uRF3l%2fW5%2fEc0aVrRsZhafsl2uDcecZP3B5tDpS3VDgKgEk%2ftd2fLT5hoCrYGHf%2blYeKM%2bIp7hjhV75A%3d
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All probable cause hearings are miscellaneous hearings, and the Arkansas Rules 

of Evidence do not apply. Ark. Code Ann. § 9-27-315(e); Ark. R. Evid. 1101(b)(3). 

Burden of Proof 

Petitioner has burden of proof by a preponderance of the evidence that probable 

cause exists for continuation of the emergency order. Ark. Code Ann. § 9-27-

315(b). 

Court Findings  

The court shall order that probable cause continues to exist and the juvenile 

cannot return safely home, or it shall order the juvenile to return home pending 

adjudication if it determines that the juvenile can safely return and it is in the 

juvenile’s best interest. Ark. Code Ann. § 9-27-315(a)(1)(B);  Ark. Code Ann. § 9-

27-315(c).  

Circuit court affirmed for placing the custody of a child with his paternal 

grandparents who lived in another state at the probable-cause hearing and 

for closing the case.   

At the probable cause hearing, both parents and the maternal and 

paternal grandmother testified they all lived in Sallisaw, Oklahoma.  They 

also testified that the child had lived with the paternal grandparents since 

April 2005, and they all wanted custody to remain with the paternal 

grandparents.  The paternal grandmother testified that the child was 

covered on their health insurance policy.  Evidence also included an 

approved home study from a licensed social worker for the Arkansas case 

without objection, a background check, testimony that the grandparents 

had provided excellent care for the child, and several letters from 

community members stating that the paternal grandparents were qualified 

and financially able to care for the child.   

The circuit court found that probable cause existed at the time of removal; 

the father was the legal father; an approved home study was performed 

and custody should be placed with the grandparents.  Since no further 

services were found to be necessary, the court closed the case. 

DHS argued that the court could not close the case prior to adjudication.  

The court held that the statute does not require the court to hold 

adjudication.  Arkansas Code Annotated section 9-27-315(a)(1)(B) 

specifically provides that the courts may enter orders as to issues to 

custody and delivery of services at probable-cause hearings.  Ark. Dep’t of 

Human Servs. v. Jones., 97 Ark. App. 267 (2007).  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uWPzKx28jHY4FLR0d1lUtBx3GuecrJG3kBDH6ZgY4QYV5d%2fPHb%2bsHigUbim%2fBUY2DIcO%2flnndngOJ0jeLkJA86bAdcPXCzUD23Sil%2boVMARgYPtWU8zleUmqodeTp7o%2bMY%2fffCJ5xxM5NUIVodBwHxLLHUS2rcIcEfMtX7umvDk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uWPzKx28jHY4FLR0d1lUtBx3GuecrJG3kBDH6ZgY4QYV5d%2fPHb%2bsHigUbim%2fBUY2DIcO%2flnndngOJ0jeLkJA86bAdcPXCzUD23Sil%2boVMARgYPtWU8zleUmqodeTp7o%2bMY%2fffCJ5xxM5NUIVodBwHxLLHUS2rcIcEfMtX7umvDk%3d
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Emergency hearing orders are not final and appealable orders. Taylor v. 

Ark. Dep’t of Human Servs, 2010 Ark. App. 725; Johnston v. Ark. Dep’t of 

Human Servs., 55 Ark. App. 392 (1996); Dover v. Ark. Dep’t of Human 

Servs., 62 Ark. App. 37 (1998). 

Federal IV-E Adoption Safe Families Act (ASFA) Initial Removal Finding  

In the initial order of removal, the court shall make specific findings: 

 (1) Whether it is contrary to the welfare of the juvenile to remain at home; 

 (2) Whether removal and the reasons for removal are necessary to protect the 

health and safety of the juvenile; and  

 (3) Whether removal is in the best interest of the juvenile.   Ark. Code Ann. § 

9-27-328(b)(1). 

 (4) When the state agency’s first contact with the family has occurred during 

an emergency in which the juvenile could not safely remain at home, even 

with reasonable services provided, the agency shall be deemed to have 

made reasonable efforts to prevent or eliminate the need for removal.  Ark. 

Code Ann. § 9-27-328(c). 

Dependency-Neglect Adjudication Hearings 

Purpose 

To determine whether the allegations in petition are substantiated by proof. Ark. 

Code Ann. § 9-27-327(a). 

Dependent – Appropriate Relative 

Dependency adjudication reversed where parent was arrested, and there were 

appropriate relatives to care for the child.  Arkansas Code Annotated section 9-27-

303(17)(B) provides that a child is dependent when a parent is incarcerated and 

there is no appropriate relative or friend to care for the child.  In this case, when 

the father was arrested, his father and an aunt and uncle were available to take 

custody of his child.  Parent counsel also presented evidence at the adjudication 

that DCFS had reviewed their respective homes and found them appropriate.  No 

evidence was presented at the hearing that the relatives were inappropriate to care 

for the child.  Moiser v. Ark. Dep’t of Human Servs., 95 Ark. App. 32 (2006).  

Neglect 

Appellants seven other children were placed in DHS custody as a result of neglect 

prior to the birth of S.D.   Abuse or neglect of one sibling can establish that 

another sibling is at serious risk of serious harm even when that other sibling has 

http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=50401&dbid=0
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=50401&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dcrjtQRaK%2f7YxnLRTrIwVgdJ0bqCLOwAj6quA56eSQSFIt1YWkpSLbLq2kOH2mab529BWLgRHhiMC2bYnLssX8gdSD7BSHMRS81nSJhR4FqP6w6kC47CRWYSIMirQOKvhLYJ%2b0K9lHqay2XEg3Y1bQGzi2pcVaGulyHn2QtgFN0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dcrjtQRaK%2f7YxnLRTrIwVgdJ0bqCLOwAj6quA56eSQSFIt1YWkpSLbLq2kOH2mab529BWLgRHhiMC2bYnLssX8gdSD7BSHMRS81nSJhR4FqP6w6kC47CRWYSIMirQOKvhLYJ%2b0K9lHqay2XEg3Y1bQGzi2pcVaGulyHn2QtgFN0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uoutnDf1qxPAia9EkQCQPsQ2fHEXGcLgQoXU7j6jlpPl9IroEcLRyLWUAfysBDuK6cWKl3Q92rZakjA1EbVeLpcN3kbrAZMKqyauBrt2NkIjSMLCZ4TTQYRYRuD1ayyq3KL31qENjg6iTRCsKJd0gLrH8U4H76Awxel5tdRmoks%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uoutnDf1qxPAia9EkQCQPsQ2fHEXGcLgQoXU7j6jlpPl9IroEcLRyLWUAfysBDuK6cWKl3Q92rZakjA1EbVeLpcN3kbrAZMKqyauBrt2NkIjSMLCZ4TTQYRYRuD1ayyq3KL31qENjg6iTRCsKJd0gLrH8U4H76Awxel5tdRmoks%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Cl%2fUBDz39yupOtbq9Z08XnxSHNcRdvxeDPCdLumqMyJe6Fn9Uplh3KR4ab42At%2bTV4yGruvWx1bNONGi2K7vY0jFc2X6jOCU8DGhAyX%2b1uzrN5VJMv6osj%2bYckkRhFWqIhP%2by9MiFCSW6W0Ui1xAPXaU4bWmcVu13pHPKzoGClM%3d
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not actually been abused or neglected.  Adjudication upheld based on conclusive 

finding that S.D’s older siblings were dependent-neglected and there was 

additional evidence of the S.D’s current medical needs, including particular 

feeding and medication requirements. Hernandez v. Ark. Dep’t of Human Servs., 

2013 Ark. App. 424.   

The trial court was affirmed in finding appellant’s child dependent-neglected as a 

result of medical neglect and lack of supervision.  A doctor admitted E.C. when he 

was two months old due to vomiting, weight loss, a head injury and other possible 

injuries.  The trial court relied on Dr. Farst’s testimony that the injuries were the 

result of high-force trauma and that the caregivers should have known what 

caused the injuries.  The doctor also testified that since appellants were the only 

care givers they were not adequately supervising their infant who suffered 

multiple injuries, including multiple rib fractures, a skull fracture, bruises, and 

retinal hemorrhaging.  Churchill  v. Ark. Dep’t of Human Servs., 2012 Ark. App. 

530. 

The trial court was affirmed in finding the children neglected by placing them at 

substantial risk of harm.  Appellant’s children were in her care when she was 

arrested and tested positive for methamphetamine.  Appellant’s drug use exposed 

her to criminal liability which would affect her children’s well-being is she were 

incarcerated and her ability to care for her children due to the influence of the 

drugs. Gaer v. Ark. Dep’t of Human Servs., 2012 Ark. App. 516.   

Appellant argued that the trial court erred in removing his son from his home as 

a result of a finding of dependency-neglect.  DHS removed appellant’s five year 

old son, I.S., due to the mental abuse the child was enduring over the appellant’s 

coaching and telling him that he had been abused as result of him making 

numerous unfounded reports on I.S.’s mother and stepfather.  The trial court 

found that I.S. was dependent-neglected as a result of abuse and neglect by 

appellant and appellant’s father.  The court also found that appellant failed to 

protect I.S. from abuse by appellant’s father and to provide a home free of 

emotional trauma and providing for his son’s emotional needs.   The court’s 

findings that the inappropriate interviews with the child were emotionally 

traumatizing were supported by the testimony of the investigators, a therapist and 

confirmed by a video submitted by the appellant.  Stoliker v. Ark. Dep’t of Human 

Servs., 2012 Ark. App. 415.   

The trial court’s finding that appellant’s sixteen-year-old daughter was 

dependent-neglected as a result of inadequate supervision was upheld.  Evidence 

revealed that appellant had no knowledge of her daughter’s criminal charges or 

pending case. As a result, the daughter attended the hearing alone. A background 

check revealed that the daughter was a runaway from Illinois and appellant did 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=oSKMWIXA68M6MQeryxe6cWTrHlpEvF3fS%2bPFxTHeckJ7aASB4Z%2fsjWT5LlunrCDkTxNnOqlxdKsPN6EARFnV8BjJKGBrlAyrCcosJGXoVI0mBBcnfBlmVzTsqAlSY5sCocwMIi8CP59Pr%2fx0y5wcBoIzYUZU2vppkddBdR1vbBw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=oSKMWIXA68M6MQeryxe6cWTrHlpEvF3fS%2bPFxTHeckJ7aASB4Z%2fsjWT5LlunrCDkTxNnOqlxdKsPN6EARFnV8BjJKGBrlAyrCcosJGXoVI0mBBcnfBlmVzTsqAlSY5sCocwMIi8CP59Pr%2fx0y5wcBoIzYUZU2vppkddBdR1vbBw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=lK1CZnT40YOOTM2jLa54DPkow1am4Wejd8Eq2GMR7SRxjwUdNoUDlFXQsukd4VinQ%2bL7tODhWFf%2buRVKvKwe2XK0JX8fbT4BlXWR6w1xTIHrvRN5X63UY7eq8OdtgxYB%2b2emI2QV7LuP%2foxMsA%2f5Nhh3YhK5pzVCYUA0bpv%2b7Ls%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=lK1CZnT40YOOTM2jLa54DPkow1am4Wejd8Eq2GMR7SRxjwUdNoUDlFXQsukd4VinQ%2bL7tODhWFf%2buRVKvKwe2XK0JX8fbT4BlXWR6w1xTIHrvRN5X63UY7eq8OdtgxYB%2b2emI2QV7LuP%2foxMsA%2f5Nhh3YhK5pzVCYUA0bpv%2b7Ls%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2bdEUV8Jx4kIZjiNHZ5Wmxc%2fMBN2jfziHgQAoHtY0rgZZEsWgBmXd1d4fv5L12iEsAlG0ouO5B%2fa85oFwgd2VSPZjaykIjv8yk2D718gVWKLzCDs2SQQyk%2fYyk0C8XHRZR4HkwLpRN5hcvETtK%2fi7947qPYafExs%2bR4iXhqyaeEE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=iI4vIcmGmtgL5V0fT8MLbC%2f5modfmwj66G6EMQPUFhO6KrpFkeiLW4jxTQcV1ba59ya2%2botWrwze9f44FZICiCbA6ziS615fXh2sNbqJImrQBRlR%2bxO4ALh%2b8z28Uc01BY4zn2qjkZnLBq5S7eUg6oM2l0UMj0VLf9Br90vbcpI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=iI4vIcmGmtgL5V0fT8MLbC%2f5modfmwj66G6EMQPUFhO6KrpFkeiLW4jxTQcV1ba59ya2%2botWrwze9f44FZICiCbA6ziS615fXh2sNbqJImrQBRlR%2bxO4ALh%2b8z28Uc01BY4zn2qjkZnLBq5S7eUg6oM2l0UMj0VLf9Br90vbcpI%3d
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not know if she was attending school, due to her work schedule. Lowe v. Ark. 

Dep’t of Human Servs., 2012 Ark. App. 155.    

The trial court was affirmed in finding appellant’s child dependent-neglected as a 

result of appellant’s neglect and general unfitness.  Neglect does not require actual 

harm, but substantial risk in terms of future harm.  The trial court noted the 

child’s interview that an incident did occur in part due to lack of protection by the 

appellant, appellant’s prior history, and the court’s concern with appellant’s lack 

of stability.  Appellant failure to challenge the court’s judicial notice of two prior 

dependency-neglect cases prevents review on appeal. Weatherspoon v. Ark. Dep’t 

of Human Servs., 2012 Ark. App. 34.  

Appellant argued that there was insufficient evidence to support the adjudication 

based on her drug use.  Appellant's child was placed into DHS custody because 

when she was born she tested positive for drugs.  Appellant was placed on 

probation, continued to test positive for methamphetamine, and during a visit the 

infant was inappropriately dressed and in a soaking diaper. The court did not err 

where it considered appellant’s drug use could constitute parental unfitness or 

neglect of a newborn.  This court has held that the definition of neglect does not 

require proof of actual harm.  Substantial risk can be viewed in terms of future 

harm.  Drug use can affect the ability to care for a child by exposing a parent to 

criminal liability, if incarcerated, and impairing a parent’s ability to care for a 

child while under the influence.  Maynard v. Arkansas Department of Human 

Services, 2011 Ark. App 82.  The trial court also found that there were 

environmental concerns and appellant appeared unable to care for her child. 

Ward v. Ark. Dep’t of Human Servs., 2011 Ark. App. 550. 

The appellate court found that record supported the trial court’s findings that the 

children were at substantial risk of neglect and parental unfitness.   Appellants 

had no home, were living in a tent and using drugs while relatives cared for the 

children.  There was also evidence that they transported the children while under 

the influence of drugs. Chambers v. Ark. Dep’t of Human Servs., 2011 Ark. App. 

91.  

Appellant argued there was insufficient evidence to support the trial court’s 

finding that her child was neglected.  Evidence was sufficient that included drug 

use and irregular income to support her child.  Maynard v. Ark. Dep’t of Human 

Servs., 2011 Ark. App. 82. 

Appellant challenged the sufficiency of the evidence and argued that the trial 

court erred in placing more weight with a doctor’s testimony than that of the 

social worker.  Due deference is given to the judge to determine witness credibility.  

There were also undisputed facts to support the court’s finding, including 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9yamBftjGuD%2b8JBntMpfxa37qA3n%2fLNCfJYNCoiymliNpEcxIlm93ERGAXtlwDiHvcnFtxQXDBSyNSNhKy7Pfj1ekDEQlx96mJj4eq9UAau6%2fmDJzrBc6Eq63KQVLKdCE1f3zjXTa8NCNhfRGFySZv8V44DtI9op27VI3JwoCDA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9yamBftjGuD%2b8JBntMpfxa37qA3n%2fLNCfJYNCoiymliNpEcxIlm93ERGAXtlwDiHvcnFtxQXDBSyNSNhKy7Pfj1ekDEQlx96mJj4eq9UAau6%2fmDJzrBc6Eq63KQVLKdCE1f3zjXTa8NCNhfRGFySZv8V44DtI9op27VI3JwoCDA%3d
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=253331&dbid=0
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=253331&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=X3zi4qwOhGPD%2fufh%2fc%2bQyXUxVGgqZzH6CxFLx1AeLctkw7QGJ9NK42bNQA7zRQfxZw2c51NtyKEkSOY2aEG56m5jAkb539jXsTYegyiC2XXe0I0HU7EnD2WbxbTlgmYKVNet4FcFZSheAHPRefP0kMox8VfQ0Z2YrSQwsxZ58Js%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Soz7KqhsxCKI%2fnvwJJjLkf8334Yxh5KgAAtTBccWyvvB7gZiQ5cN2p0PAPo7cyUSUtG4jnfvDVFuLdAgX6ECISbEtT40jJeWMa4jJI%2fFgInI7jkgovQS43pUfhn2TwuJU0q9uw%2fUR9tyG91gKppR3NiZeG%2fjjoPSexN9h6vedmw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Soz7KqhsxCKI%2fnvwJJjLkf8334Yxh5KgAAtTBccWyvvB7gZiQ5cN2p0PAPo7cyUSUtG4jnfvDVFuLdAgX6ECISbEtT40jJeWMa4jJI%2fFgInI7jkgovQS43pUfhn2TwuJU0q9uw%2fUR9tyG91gKppR3NiZeG%2fjjoPSexN9h6vedmw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=gL3SVbCARU7uM4HjWFHWQ4l6kM16lXPqiopIXJwLVlPqqfd26LBVuTBh2ACrMemLIDWUHKi4CkXlHk7diLpRB%2bUb6k3RUwAEVgXA9Ee8dyeMVHDt3jjRqXRqh%2f7kANfihp%2fO4c7Vzzcn%2f8Hwy6uhIc40u%2flTnu4T8L1u1%2bHTxrc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=gL3SVbCARU7uM4HjWFHWQ4l6kM16lXPqiopIXJwLVlPqqfd26LBVuTBh2ACrMemLIDWUHKi4CkXlHk7diLpRB%2bUb6k3RUwAEVgXA9Ee8dyeMVHDt3jjRqXRqh%2f7kANfihp%2fO4c7Vzzcn%2f8Hwy6uhIc40u%2flTnu4T8L1u1%2bHTxrc%3d
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appellant’s meth abuse and instability.  McCann v.  Ark. Dep’t of Human Servs., 

2010 Ark. App. 827.  

Appellant challenged the sufficiency of the evidence of the dependency-neglect 

adjudication based on educational neglect, physical abuse by the father, and 

failure to protect by the mother.  The trial court credited the juvenile’s testimony, 

which was more than sufficient to support the finding of physical abuse.  The 

court’s finding of neglect due to the mother’s failure to protect was affirmed 

because she rejected the investigator’s offer to take the juvenile to a safe place until 

the situation calmed down and the father could be interviewed. Worrell v.  Ark. 

Dep’t of Human Servs., 2010 Ark. App. 671.  

Appellant challenged the sufficiency of the evidence to support the trial court’s 

finding that her son was dependent-neglected based on parental unfitness, 

neglect, and abuse.  The court specifically found that appellant subjected the child 

to Pediatric Condition Falsification, Munchausen syndrome by proxy, as 

confirmed by medical personnel.  The appellate court noted that while there was 

counter evidence, it deferred to the trial court to observe parties and judge witness 

credibility.  Parker v. Ark. Dep’t of Human Servs., 2010 Ark. 424.    

Circuit court affirmed in finding that appellant neglected his child by failing to 

take reasonable actions to protect her when he knew or should have known about 

the bad conditions of the home of the relatives where he left her.  The evidence was 

overwhelming that her living conditions were deplorable including; the home had 

no heat, water, or food.  The child was hungry, dirty, and in serious need of 

dental and medical care.  Howell v. Ark. Dep’t of Human Servs., 2009 Ark. App. 

612.    

The Arkansas Supreme Court held there was sufficient evidence for the trial court 

to find that appellant failed to provide for the essential and necessary mental and 

emotional needs of his children.  There was also sufficient evidence to finding that 

this behavior constituted abuse as it caused direct injury to D.P.’s emotional and 

psychological development. 

The parents’ consent for D.P. to marry a stranger from the internet posed a threat 

to all children under their supervision.  The court found that “this easily qualifies 

as evidence of appellant’s failure to properly supervise D.P., which resulted in her 

being left alone inappropriate circumstances, creating a dangerous situation.”   

Porter v. Ark. Dep’t of Human Servs., 374 Ark. 177 (2008).   

Neglect is defined as an act or omission by a parent that constitutes the failure or 

irremediable inability to provide for the essential and necessary physical, mental 

or emotional needs of a juvenile. At the adjudication hearing, the court was 

presented with conflicting testimony concerning appellant’s ability to provide for 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=BBoDdzYeDLAIp%2fsM%2bW0QAKCNb7J3tEx8l4wgRZkdpeTZGtuVkYACHxW8OFWQdXVAGqYAc8cmG4ePPcrDbdc5dAruPj3aXcuTWFryvbd4Q%2b3yxWMWVRGh2jv5tNOSaa8efXoJMd5WsW263OH%2fIeaRPIged4Z1gLivbSPTLJEqjiM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=BBoDdzYeDLAIp%2fsM%2bW0QAKCNb7J3tEx8l4wgRZkdpeTZGtuVkYACHxW8OFWQdXVAGqYAc8cmG4ePPcrDbdc5dAruPj3aXcuTWFryvbd4Q%2b3yxWMWVRGh2jv5tNOSaa8efXoJMd5WsW263OH%2fIeaRPIged4Z1gLivbSPTLJEqjiM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4sQUojHQmnaf872%2fyPTOVSne%2baYuszJmvWyAhWFcOwQm340ntgccB3tWE9Ct0q5kfWZ0l6fYvgfcZgrKMhbL7QxTX63Me17WGMlj1%2fkebgwXY%2fcxS2fzjnsP7QZTlXi%2fCfslD7q9JiFfbr65c4J%2bh6XGGR0JUdV5upCRv7WSJeE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4sQUojHQmnaf872%2fyPTOVSne%2baYuszJmvWyAhWFcOwQm340ntgccB3tWE9Ct0q5kfWZ0l6fYvgfcZgrKMhbL7QxTX63Me17WGMlj1%2fkebgwXY%2fcxS2fzjnsP7QZTlXi%2fCfslD7q9JiFfbr65c4J%2bh6XGGR0JUdV5upCRv7WSJeE%3d
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=50549&dbid=0
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=37656&dbid=0
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=37656&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=IMkGcW0gYnVwJwQ9wpLNbuIgdHS87D%2fRGBdmit%2fBxfFTQpzeyg5c34l%2fKSZU6txWw0h5dQmPxMndeI3SclWuyENU48%2fxHKQ0fsVyl%2fSNi7QwhsFDnFutSKDqxpbN7NfhYG4G0qzaWZTOiHCTUMpMhU%2bT48bsirfnI2DdzRDX7xk%3d
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her child.  The chancellor’s findings of fact will be reviewed de novo and will not 

be set aside unless they are clearly erroneous, giving due regard to the trial court’s 

opportunity to judge the credibility of witnesses.  Johnston v. Ark. Dep’t of 

Human Servs., 55 Ark. App. 392 (1996). 

Neglect – Parental Unfitness 

The Arkansas Court of Appeals dismissed as moot appellant’s appeal of her 

dependency-neglect adjudication based on parental unfitness because her child 

was returned to her custody.  Despite briefs requesting review by DHS and 

appellant, the court stated that the case was moot because there was no practical 

legal effect on an existing legal controversy. Richardson v. Ark. Dep’t of Human 

Servs., 86 Ark. App. 142 (2004). 

A dependent-neglected child is one who is at risk of serious harm from an unfit 

parent and such unfitness is not necessarily predicated upon the parent actually 

causing some direct injury to the child in question. Further, the juvenile court is a 

court of competent jurisdiction to determine that a parent committed a serious 

felony assault that results in serious bodily injury. Brewer v. Ark. Dep’t of 

Human Servs., 71 Ark. App. 364 (2000) (substituted opinion on grant of 

rehearing delivered April 25, 2001). 

Physical Abuse 

The circuit court adjudicated appellants’ two children dependent-neglected 

because of corporal punishment that left bruising on one of the child’s buttocks 

and left thigh. Appellants argued that the circuit court erred by allowing a 

forensic interviewer to testify about her opinion of  child’s credibility during her 

interview with the child.  The court of appeals held that appellant failed to 

demonstrate prejudice from any alleged error. The circuit court also 

acknowledged the possibility of erring in allowing the testimony of the witness, it 

expressly stated that it based its determination of child’s credibility solely on the 

child’s testimony.  McKay v. Ark. Dep’t of Human Servs., 2014 Ark. App. 95. 

Appellant’s five-year-old son reported that his mother hit him on top of his head 

with a belt which resulted in her being arrested and charged with second-degree 

battery.  Appellant was called as a witness, but her attorney explained that he 

had advised her not to testify due to her pending felony charges. Appellant argued 

that the evidence was insufficient to support a finding of dependency-neglect and 

that that the trial court erred in inferring abuse in part on appellant’s refusal to 

testify based on Fifth Amendment grounds.  The DHS attorney argued that 

appellant’s invocation of her Fifth Amendment right justified an inference that 

she was guilty of the alleged abuse and appellant’s attorney failed to object.  The 

trial court adjudicated based on the medical photographs, the fact that appellant 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wRVY2iHDgKiwO6u7fFYguoUeYv0BtuXNCZBC3lTDnyPkoVZRyoshrtnGVkSaYX5KNxBhFMRgcT8%2fEeLHZNfKFxScl664b8zNHOewSyH7G5NjiOKC%2fKvys5%2fgdBBA%2be7EFSPMw8o97No42bX681U0M%2bHnjIEQRZ1e%2bucRdLZYDCs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wRVY2iHDgKiwO6u7fFYguoUeYv0BtuXNCZBC3lTDnyPkoVZRyoshrtnGVkSaYX5KNxBhFMRgcT8%2fEeLHZNfKFxScl664b8zNHOewSyH7G5NjiOKC%2fKvys5%2fgdBBA%2be7EFSPMw8o97No42bX681U0M%2bHnjIEQRZ1e%2bucRdLZYDCs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=KN8JRwGoUv9g5qBgiKGgaNk%2bCQ1SxBjA7FuIfSzWGi3TpYSUCLDpNHhbXtrwBfjQpfqDx68Y3CjgyZ0kJgo3p76NoyvmBVCIGBAh1prJOBHcXQLBfIk%2b6FQe%2fAQdIWaV9Kg1u9AiFXd%2bi3WHgdI9%2fMeoJn%2fDzNuWwDW%2b0X9NVzY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=KN8JRwGoUv9g5qBgiKGgaNk%2bCQ1SxBjA7FuIfSzWGi3TpYSUCLDpNHhbXtrwBfjQpfqDx68Y3CjgyZ0kJgo3p76NoyvmBVCIGBAh1prJOBHcXQLBfIk%2b6FQe%2fAQdIWaV9Kg1u9AiFXd%2bi3WHgdI9%2fMeoJn%2fDzNuWwDW%2b0X9NVzY%3d
http://opinions.aoc.arkansas.gov/weblink8/0/doc/194622/Electronic.aspx
http://opinions.aoc.arkansas.gov/weblink8/0/doc/194622/Electronic.aspx
http://opinions.aoc.arkansas.gov/weblink8/0/doc/194622/Electronic.aspx
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=sUoyc6ZaY1rv%2bT2VyttSdnpjIhRI0OCGSaqNjMyMOcZVJP38vC%2bC%2fa9V42vjPb%2fcGHsTg0rcR7eT4g%2bLKdU64xBrdL7J4aCZQ9bhf4XEN2EYCYFqaCaMkym1rXp%2f9rUmhwg3LFD83kvq%2biuHq8VGt%2f4OC2Kn3nkNOGgja1mOK94%3d
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changed her story regarding the injury, and that appellant refused to testify.  

Appellant’s attorney made no objection that the court drew an inference of guilt 

based on invoking her Fifth Amendment right. As such, this issue is not preserved 

for appeal. Bowie v. Ark. Dep’t of Human Servs., 2013 Ark. App. 279.  

Appellant argued there was insufficient evidence to support the trial court’s 

finding that the children were dependent-neglected based on physical abuse and 

melatonin misuse.  The Court of Appeals reversed and dismissed.  DHS failed to 

provide sufficient proof concerning the spankings.  DHS did not provide evidence 

as to why or how the spankings where administered, nor was there any evidence 

that the children were injured.  There was also no evidence that the spankings 

were anything other than moderate or reasonable resulting in transient pain.   As 

to the melatonin, there was no evidence identifying it, its uses, dosage, and side 

effects.  As a result, the appellate court found that the trial court had no basis for 

finding it harmful to children. Johnson v. Ark. Dep’t of Human Servs., 2012 Ark. 

App. 244. 

There was sufficient evidence to support the trial court’s finding that the children 

were dependent-neglected, specifically that appellant subjected V.L. to physical 

abuse by interfering with her breathing when appellant grabbed her by the neck 

and choked her and that he subjected J.L. to emotional abuse by making J.L hold 

V.L down while appellant choked V.L..  Appellant’s insufficiency claim goes to the 

credibility of the children’s allegations and is within the court’s discretion.  Lynch 

v. Ark. Dep’t of Human Servs., 2012 Ark. App. 149.    

Appellant challenged the sufficiency of the evidence to support the trial court’s 

finding that her son was dependent-neglected based on parental unfitness, 

neglect, and abuse.  The court specifically found that appellant subjected the child 

to Pediatric Condition Falsification, Munchausen syndrome by proxy, as 

confirmed by medical personnel.  The appellate court noted that while there was 

counter evidence, it deferred to the trial court to observe parties and judge witness 

credibility.  Parker v. Ark. Dep’t of Human Servs., 2010 Ark. 424.    

Appellant challenged the sufficiency of the evidence of the dependency-neglect 

adjudication based on educational neglect, physical abuse by the father, and 

failure to protect by the mother.  Appellants argued that the juvenile’s testimony 

was not completely credible.  However, the trial court credited the juvenile’s 

testimony, which was more than sufficient to support the finding of physical 

abuse.  Worrell v.  Ark. Dep’t of Human Servs., 2010 Ark. App. 671.  

The court of appeals affirmed the circuit court’s finding appellant’s adopted child 

dependent-neglected for returning him to his home.  Appellants adopted their 

grandson whose dependency-neglect case included findings that he suffered life-

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=K2lscGSQi2U2iFbEvGwTVpTkrO2CqQaL%2fgcTQjSQHPL3aEkacUOccXaXKZP5PDoIAlkincY8gehYdC49fSshaVQNBjTDqtaESwRqOCaxPnI0z5puuVOLuu%2f9ZcmylKuZLHCtB7Iig1JunSejuUPGgLt3h4WbhqMxpnE%2ff4kvL2g%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=p9YCO7QVxeYcfKQTi20mTi%2b0%2fQIzJrKkHBwcVsx1xkEjRQWK3vmu40q%2fe9SXAHht19PN7zBz4VmjRCAB3UlCtvl8N6QQynXzmG28enyS04IthvFFTHMGzn1on%2bVKIVVS%2fJjlpc1ryOzwF%2fA5wSFTQL2lmAQOj0AVbXerhx0SzXw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=p9YCO7QVxeYcfKQTi20mTi%2b0%2fQIzJrKkHBwcVsx1xkEjRQWK3vmu40q%2fe9SXAHht19PN7zBz4VmjRCAB3UlCtvl8N6QQynXzmG28enyS04IthvFFTHMGzn1on%2bVKIVVS%2fJjlpc1ryOzwF%2fA5wSFTQL2lmAQOj0AVbXerhx0SzXw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7%2f63MRXf%2fv%2brWfmr%2fpGltl3jlU%2bI0PwvHMe7i0bF6AW2GXZiW99M0KVKH%2fs2Oi2yFgg5rzHaJzew4jfakpq66vNldIf1%2bcNz4AV4aUzDatGAEPpEoG3I4R93hm2mfQ8Ja%2fuydiC0SbupkB6ahCXQixLTh9msKq%2bFWLTEK7MQBns%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7%2f63MRXf%2fv%2brWfmr%2fpGltl3jlU%2bI0PwvHMe7i0bF6AW2GXZiW99M0KVKH%2fs2Oi2yFgg5rzHaJzew4jfakpq66vNldIf1%2bcNz4AV4aUzDatGAEPpEoG3I4R93hm2mfQ8Ja%2fuydiC0SbupkB6ahCXQixLTh9msKq%2bFWLTEK7MQBns%3d
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=50549&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=UCexsyh6oifKem%2bddwTU48bKj0K2OuBKD3f47S6TBpojvROC1hzeQXCXoSHUA%2bWcjdS0kk7YCisuLOQjQaleuGwIQsPkkz4AZn2Fi7Be6R102b0i0Kok8s%2baTwkP1ukFCtfjvSpywejsBAHMfmqlvu1v3R0xZSb6ejFKXn2fIWQ%3d
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threatening abused that resulted in permanent brain damage.  S.F. v. Ark. Dep’t 

of Human Servs., 101 Ark. App. 236 (2008). 

There was sufficient evidence to find the child dependent-neglected where there 

was evidence that the injury was not consistent with the explanation given.  In 

addition, there was evidence that the appellant sent her seven-year-old son 

unsupervised into a bathroom to bathe without determining the temperature of 

water, resulting in the child suffering second-degree burns.  Hopkins v. Ark. Dep’t 

of Human Servs., 79 Ark. App. 1 (2002). 

Sex Abuse  

The circuit court found appellant’s children were dependent-neglected based on 

appellant’s failure to protect them following the sexual abuse of  appellant’s child, 

M.V., by appellant’s husband, an illegal immigrant who returned to his country 

following the sexual assault.  Appellant argued that she was not a safety risk to 

her children and that the circuit court’s order contained certain errors.  The court 

of appeals affirmed where the evidence showed appellant knew of the sexual abuse 

and made attempts to reconcile with her husband. Appellant also encouraged 

M.V. to maintain a relationship with her husband.  Wear v. Ark. Dep’t of Human 

Servs., 2013 Ark. App. 702. 

There was substantial evidence to support the trial court’s finding that the 

juvenile was dependent-neglected based on sexual abuse by her brothers.  The 

juvenile victim’s statements were at issue and the court found her credible.  

Berthelot v. Ark. Dep’t of Human Servs., 2012 Ark. App. 249. 

Appellant argued that the court erred in finding that his daughter was 

dependent-neglect due to sexual abuse by him.  He argued that DHS failed to 

prove his daughter’s allegations by a preponderance of the evidence.  The trial 

court found the testimonies of the daughter and the nurse who examined her to be 

credible and consistent with each other. The trial court’s finding was not clearly 

erroneous. Wells v. Ark. Dep’t of Human Servs., 2012 Ark. App.176.    

The circuit court did not abuse its discretion in denying appellant's motion to 

vacate and motion for a new trial based on newly discovered evidence that 

appellant's  daughter recanted and had been forced to lie about the sexual abuse. 

Newly discovered evidence is the least favored ground to justify a new trial.  The 

trial court did not find the hearsay evidence credible and found that it would not 

impact the outcome of the case. Austin v. Ark. Dep’t of Human Servs., 2011 Ark. 

App. 581.  

Dependency adjudication dismissal affirmed because DHS failed to meet its 

burden of proof.  DHS failed to call any witness or present any evidence and 

rested solely on its pleadings that the father was a convicted sex offender and that 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bp7Gx6AuKm47ADxlFqXe95VqoacNFgjgiZKbdIQV8caNtFUCwpAKdP0n1lDvcuNWGk6ftsjsK350yomfZYSFlVfm3Nfi9cGkk6DarKvr1IT%2bKTsb3s3u%2b3NuXhN3rbamTr35iA%2f1ffhz68m0NauleW%2b8Vm0BDU7uneCv4oqjwEQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bp7Gx6AuKm47ADxlFqXe95VqoacNFgjgiZKbdIQV8caNtFUCwpAKdP0n1lDvcuNWGk6ftsjsK350yomfZYSFlVfm3Nfi9cGkk6DarKvr1IT%2bKTsb3s3u%2b3NuXhN3rbamTr35iA%2f1ffhz68m0NauleW%2b8Vm0BDU7uneCv4oqjwEQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4RziOCCOMdvMpKkJ92%2b5jGNoHObJze3hXjOvbnoRMOiefxo%2bJ7%2f7XXfp6IdS4oxd15wl6nrb2se8dEPIAkHYdf5Ho%2bMFCjs8LLLa10JkjgCx000QILi4dWHM2Z79YELzrchuggpT7dkE9aXDhUFwypAc9MyaC3rdgqmQRvUisM0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4RziOCCOMdvMpKkJ92%2b5jGNoHObJze3hXjOvbnoRMOiefxo%2bJ7%2f7XXfp6IdS4oxd15wl6nrb2se8dEPIAkHYdf5Ho%2bMFCjs8LLLa10JkjgCx000QILi4dWHM2Z79YELzrchuggpT7dkE9aXDhUFwypAc9MyaC3rdgqmQRvUisM0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZX9dBJTh3avIyfv1SjZ3Xll%2f3wq8Mq5m1ZQCk%2b35odJnzWQv5vs8PXt6cO7Y1VrGu3FNt9tQW3fsB5L31Jv4ZNfUuUlPQxjGmv5LVpzLh77kHLEIdjN2x6neZpuYOvePHAhIMOGeJ%2fLljiGxLbVGmLaBaVoT9YNpaegqLj1JPWI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZX9dBJTh3avIyfv1SjZ3Xll%2f3wq8Mq5m1ZQCk%2b35odJnzWQv5vs8PXt6cO7Y1VrGu3FNt9tQW3fsB5L31Jv4ZNfUuUlPQxjGmv5LVpzLh77kHLEIdjN2x6neZpuYOvePHAhIMOGeJ%2fLljiGxLbVGmLaBaVoT9YNpaegqLj1JPWI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GX%2b%2fUY2MwDc0ILLz5wSDqbXudSiKiVQut1ilKNfG44fjta%2b0hpeZ1vviQ2XTi7hid8JC%2f%2fNCZAHKRyw92zGOPVh2HZy9qVtaG0hElb5uhFdR8NuVcFdY9sZDZU07uws2COIcJ3tQn5ptRabIYOx6DTPrQgwquLkUNxXJGzIoSj4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dgcVZO4e6mvIiAljfUMey5pQFnU8tULcJYCtWMIk04zAYldOMTCSMulbCPZ4r6kGRsYiB6kq1YYTtOyegQizMtVLTu06uwA5hVs1vWNb54oW78YZifklxKWP%2fuFP0h4c%2bKbYdXs5ovmwFzJO2MAPyYSyVC5IqgFg9dnyFKqsxLQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=NbYZZFb3pqi8%2bdaBJ3kLJx3MuqBOOUFSSFiPgW3PhFl%2fgxWKfOUtL6RMVxA0Au8DRw40MSbd%2f%2bzvl%2fRb6fQOETlKTCKEYP6hIqoHf1BQr0ZYV5sDEnweyY%2fKVz28e24F4uxqewcVgLk0azym6wCFagGKIZJc9%2fci7gDkRXC6ROk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=NbYZZFb3pqi8%2bdaBJ3kLJx3MuqBOOUFSSFiPgW3PhFl%2fgxWKfOUtL6RMVxA0Au8DRw40MSbd%2f%2bzvl%2fRb6fQOETlKTCKEYP6hIqoHf1BQr0ZYV5sDEnweyY%2fKVz28e24F4uxqewcVgLk0azym6wCFagGKIZJc9%2fci7gDkRXC6ROk%3d
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the mother failed to properly supervise the children by allowing unsupervised 

custody.  The appellant testified that she believed her children were safe and that 

she had complied with the safety plan in order to keep her children.  A caseworker 

testified that appellants were complying with the safety plan and that she believed 

that the mother would protect the children.  Ark. Dep’t of Human Servs. v. 

Mitchell, 100 Ark. App. 45 (2007).   

The court of appeals affirmed the circuit court's finding that appellant’s child was 

dependent-neglected based upon sexual abuse by the appellant.  Sparrow v. Ark. 

Dep’t of Human Servs., 101 Ark. App. 193 (2008). 

Siblings 

The trial court was affirmed in finding appellant’s child neglected as a result of 

the abuse of appellant’s other child in the same case.  It is the risk of harm that is 

created by the sibling’s abuse that makes a finding of dependency-neglect as to 

other sibling appropriate.  The court conducted a full hearing and reviewed the 

medial evidence including at three months of age fractured ribs and at nine 

months a spiral fracture to the left tibia, multiple corner fractures of the distal 

femur and tibia and multiple rib fractures. Eason  v. Ark. Dep’t of Human Servs., 

2012 Ark. App. 507.  

The trial court was affirmed in finding appellant’s child dependent-neglected as a 

result of a sibling death while in appellant’s care.  Payne v. Ark. Dep’t of Human 

Servs., 2012 Ark. App. 500. 

The trial court was reversed for failure to adjudicate the siblings of a child who 

was found dependent-neglected.  Evidence included a severe whipping, pouring 

salt into the wounds, keeping the child in the same pair of underwear for two days 

while bleeding and oozing caused his underwear to stick to his rear, and failure to 

seek medical care.  The child abuse of one child demonstrated parental unfitness 

that put the other siblings at substantial risk of harm.  Ark. Dep’t of Human 

Servs. v. McDonald, 80 Ark. App. 104 (2002). 

Second Adjudication – Same Issue 

Appellant’s children had been adjudicated dependent-neglected and subsequently 

returned to the custody of the mother.  Some months later DHS filed a motion for 

ex parte emergency change of custody and the children were taken back into DHS 

custody.  The court affirmed the trial court’s ruling that it was unnecessary to 

hold a second adjudication hearing at this point because the children were 

already adjudicated dependent-neglected.  Walters v. Ark. Dep’t of Human 

Servs., 77 Ark. App 191 (2002). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RSVt6lYahtpn%2blgAbJbpyBXJqQjXv7F%2fdLLXbl5CEto7pnCL%2fYaTweNOjEDQRNhhhAU8O0RLwcKgaKgXY71XFQO7EzqkjK8yip9%2fQmzJLrV1aC3GwvoR1iCnKU5Obe913cVxMLE2bLHKC%2fMKkBvgIjb%2fBbxdh3PdTBckDmOWPuM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RSVt6lYahtpn%2blgAbJbpyBXJqQjXv7F%2fdLLXbl5CEto7pnCL%2fYaTweNOjEDQRNhhhAU8O0RLwcKgaKgXY71XFQO7EzqkjK8yip9%2fQmzJLrV1aC3GwvoR1iCnKU5Obe913cVxMLE2bLHKC%2fMKkBvgIjb%2fBbxdh3PdTBckDmOWPuM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qRVBkU2NqcZ38uIR5VpPtn%2bxtfALtTxHdQot1dVwKUTWW%2fS3O3Jra9d6NvIsL%2b6UGmF%2bI9VQTsEXk9ncJqj91LlabasY3MY9SJ2sJXsioOH%2bHbKsmjk1%2bZBIyNVKnzG57KMsutkOb3kBvEUAxlgHx2DqDdTkUwnP8WCnxnV5CgA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qRVBkU2NqcZ38uIR5VpPtn%2bxtfALtTxHdQot1dVwKUTWW%2fS3O3Jra9d6NvIsL%2b6UGmF%2bI9VQTsEXk9ncJqj91LlabasY3MY9SJ2sJXsioOH%2bHbKsmjk1%2bZBIyNVKnzG57KMsutkOb3kBvEUAxlgHx2DqDdTkUwnP8WCnxnV5CgA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RWRwIbthKCCjMQVZOfaKdV8XKxTHuptZ14ThDX9z7GInphB4Vn2Oa5a2TNDh6hHbt01M0Sx91FuDnFrgohGhPtorV1ckhGRMYge3abUwIAyN1iGgRUjVsDvFFIyLK54gaX7YvA%2f03OYwP%2fST4JRu%2bZRpB51Y6h2uumw34ZaViyM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RWRwIbthKCCjMQVZOfaKdV8XKxTHuptZ14ThDX9z7GInphB4Vn2Oa5a2TNDh6hHbt01M0Sx91FuDnFrgohGhPtorV1ckhGRMYge3abUwIAyN1iGgRUjVsDvFFIyLK54gaX7YvA%2f03OYwP%2fST4JRu%2bZRpB51Y6h2uumw34ZaViyM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7cNS2%2bxjbYmNOmoNab02BW2edZlS7YRFty1OQN23YdUQ8YrEhOFEqL9sPEnYk8%2bLfpvAnY9LO7Zzqt%2bW2aY7n5oly89f3kjKRx8vJR%2fsmK19i88tTJePeo2SGaf13pzhviOArt3pYhOXaFPXPojhuNwLamSgllQbcfwWJ2qa3NA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7cNS2%2bxjbYmNOmoNab02BW2edZlS7YRFty1OQN23YdUQ8YrEhOFEqL9sPEnYk8%2bLfpvAnY9LO7Zzqt%2bW2aY7n5oly89f3kjKRx8vJR%2fsmK19i88tTJePeo2SGaf13pzhviOArt3pYhOXaFPXPojhuNwLamSgllQbcfwWJ2qa3NA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XLnpJTto8HqnAFgkp5boxBgEFju6XD1aVlwUp%2fRoNQp7vYH3KIRLa6%2fIQ3Y4iNz16J%2fHX0%2fOYb5R%2bcj2jdDziZ09QQ1d%2bDc8Nyo%2btU1qoIRVGjxqulyvkhVfckt2PJw9EAQwp6cNkApHmSHUywE7Y2aB42XLL87htdY9X8kQSx4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XLnpJTto8HqnAFgkp5boxBgEFju6XD1aVlwUp%2fRoNQp7vYH3KIRLa6%2fIQ3Y4iNz16J%2fHX0%2fOYb5R%2bcj2jdDziZ09QQ1d%2bDc8Nyo%2btU1qoIRVGjxqulyvkhVfckt2PJw9EAQwp6cNkApHmSHUywE7Y2aB42XLL87htdY9X8kQSx4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=El3hk2ZjyUM%2fVubgEvf%2fk%2f2oHbnYGN07rBfRI1ALilKwzR9%2fr%2fjYM2yOYPGK01eAapD%2biXx%2bQ3T3WNYzZpYPig4Pm%2ba82O6FHjpIcEkALrmXbC6zmxrvDykiHTh1RgybXVHPz7lNmf5gmfA%2fx%2fD5%2f1eQrU06nyXZUA8iXUc33Yc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=El3hk2ZjyUM%2fVubgEvf%2fk%2f2oHbnYGN07rBfRI1ALilKwzR9%2fr%2fjYM2yOYPGK01eAapD%2biXx%2bQ3T3WNYzZpYPig4Pm%2ba82O6FHjpIcEkALrmXbC6zmxrvDykiHTh1RgybXVHPz7lNmf5gmfA%2fx%2fD5%2f1eQrU06nyXZUA8iXUc33Yc%3d
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Time Constraints 

A dependency-neglect adjudication hearing shall be held within thirty (30) days 

of the probable cause hearing, but upon a motion of the court or parties for good 

cause shown, it may be continued for no more than sixty (60) days after the 

probable cause hearing for good cause shown.  Ark. Code Ann.  § 9-27-

327(a)(2)(A). 

DHS filed a petition for dependency-neglect under the provisions of A.C.A. 

§ 9–27–310, not an emergency ex parte petition under A.C.A.  §9-27-31.  

Rule 12(a)(1) of the Arkansas Rules of Civil Procedure allows a resident 

defendant twenty days in which to file an answer to a complaint. Both this 

court and the Supreme Court have held that a circuit court cannot reduce 

the time for filing an answer to a complaint and that a trial court errs by 

conducting a trial before the time for filing an answer has expired. The 

circuit court's concern for the child is understandable, but the court erred 

by hearing the petition prior to the expiration of twenty days. Reversed and 

remand for proceedings consistent with this opinion.  Hudgens v. 

Arkansas Dept. of Human Servs. 2010 Ark. App. 649. 

Infant was found dependent-neglected as a result of multiple broken bones 

of varying ages.  At the time of the adjudication, all bone tests were 

normal, but one test on brittle bone disease was not completed in time for 

the adjudication hearing.  On March 24, 2004, the date set for the 

adjudication hearing, appellant’s attorney objected and requested a 

continuance, claiming that the statute mandating that the adjudication 

hearing be held within sixty (60) days of the probable-cause hearing was 

unconstitutional and violated his client’s procedural and due-process 

rights because the definitive test on brittle bone disease had not yet been 

completed.   In Hathcock v. Arkansas Department of Human Services, 347 

Ark. 819, 69 S.W.3d 6 (2002), the supreme court ruled that time 

constraints in the juvenile code controlled instead of those in the Arkansas 

Rules of Civil Procedure because the juvenile code serves the specific 

purpose of expediting hearings involving children in out-of-home 

placements. Neves da Rocha v. Ark. Dep’t of Human Servs., 93 Ark. App. 

386 (2005).  

Appellant argued that the trial court erred in denying his motion for a 

continuance because he was subject to a criminal proceeding. As a result, 

he would exercise his 5th Amendment rights and not be able to testify at 

the adjudication hearing.  The trial court denied the continuance based on 

the statutory requirement at Arkansas Code Annotated section 9-27-

315(d)(2) that requires an adjudication hearing to be held within thirty 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vIfY3O42xfFxmPALRbxuBiFpFjpu3pY16Wct6J6LAUzDcjSZxupDZxh%2fPGk0C2%2bRU6I0VoEs1p4UIuXi71FRzbtXahVac5V0Q53fHFNdY7eS0GXwqE2AmFlQ8CM%2bJYWsHxm%2fW79syh1RPlaxLbAiRKhW6rXiNLEPCihTTcONTXI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vIfY3O42xfFxmPALRbxuBiFpFjpu3pY16Wct6J6LAUzDcjSZxupDZxh%2fPGk0C2%2bRU6I0VoEs1p4UIuXi71FRzbtXahVac5V0Q53fHFNdY7eS0GXwqE2AmFlQ8CM%2bJYWsHxm%2fW79syh1RPlaxLbAiRKhW6rXiNLEPCihTTcONTXI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=MElVhGKkic4H3dGl1ovIYy0PHMnibUe0Ss0tWRerQgIHv3TdaX1VdCqar1UScRvbRWu%2f%2fVrD%2f%2bwpyd6fA5MSZRrnAz5%2bUVCUlNNXvivBAevyMVz5jZtajKNL9q0iK%2fsA0Ewxbh1SoNs3io9J1UJ84o5eRzfh6tgtKQWn2M4c368%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=MElVhGKkic4H3dGl1ovIYy0PHMnibUe0Ss0tWRerQgIHv3TdaX1VdCqar1UScRvbRWu%2f%2fVrD%2f%2bwpyd6fA5MSZRrnAz5%2bUVCUlNNXvivBAevyMVz5jZtajKNL9q0iK%2fsA0Ewxbh1SoNs3io9J1UJ84o5eRzfh6tgtKQWn2M4c368%3d
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(30) days of an emergency hearing and that it may not be continued for 

more than twenty (20) days. 

The court held Arkansas Code Annotated section 9-27-315(d)(2) controls 

because it expedites hearings involving children in out-of-home placements 

and serves a specific purpose not in conflict with Rule 40(b).  The 

Constitution does not require a stay of civil proceedings pending the 

outcome of criminal proceedings, but a court has discretion to stay civil 

proceedings where the intent of justice requires a stay. Delays in D-N 

proceedings would run counter to the public interest of protecting children 

and providing them permanency.  Hathcock v. Ark. Dep’t of Human 

Servs., 347 Ark. 819 (2002). 

Note:   Statutory changes made since Hathcock, yet no effect on the 

court’s holding.  The time frame has been extended for a continuance for 

no more thirty (30) days (added 10 days) and the statutory citation has 

changed.   

In dependency-neglect cases, a written adjudication order shall be filed by the 

court, or by a party or party’s attorney as designated by the court, within thirty 

(30) days of the date of the hearing or prior to the next hearing, whichever is 

sooner.  Ark. Code Ann.  § 9-27-327(f). 

Burden of Proof  

Preponderance of the evidence.   Ark. Code Ann. § 9-27-325(h)(2)(B). 

Evidence  

The Rules of Evidence apply, unless excluded. Ark. Code Ann. § 9-27-325(e)(1). 

Appellants argued that the circuit court erred by allowing a forensic 

interviewer to testify about her opinion of child’s credibility during her 

interview with the child.  The court of appeals held that appellant failed to 

demonstrate prejudice from any alleged error. The circuit court also 

acknowledged the possibility of erring in allowing the testimony of the 

witness; it expressly stated that it based its determination of child’s 

credibility solely on the child’s testimony.  McKay v. Ark. Dep’t of Human 

Servs., 2014 Ark. App. 95. 

Appellant argued that the circuit court erred in not permitting her expert 

to testify regarding her child’s alienation of affection. The trial court 

exercised its discretion and did so based on the fact that the expert had not 

interviewed the child or appellees. Young v. Sexton, 2012 Ark. 334.  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=LEg%2bciGxRU5N00Erc1LcYl1H%2bUWMQtMYrXgTbodCxalg0ELZPZYpTUNN%2fBFx5iBVVv5Qm3y29oYAIdARwUOSI531zmUYHiv7kVuGrcqztVnI26vsxPXKdmHslwlzMZejtd5M5X0tHBxIbh2pCpur%2b3WTOJ2VoMu7gvoN9LQHzn4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=LEg%2bciGxRU5N00Erc1LcYl1H%2bUWMQtMYrXgTbodCxalg0ELZPZYpTUNN%2fBFx5iBVVv5Qm3y29oYAIdARwUOSI531zmUYHiv7kVuGrcqztVnI26vsxPXKdmHslwlzMZejtd5M5X0tHBxIbh2pCpur%2b3WTOJ2VoMu7gvoN9LQHzn4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=WX2T4PTmSYPjYuL4UuvIgoslACSXDrq2DQpOGUdztzjjNo%2bv2dA3bUWKb9wkK5Ny5TEzALP7LHeVXY5j1Cs%2bWiwBHGGPj10EAZDHfLvCjrCZ6uwMyDvgvgJZQmoZQGoELnLEbKzasDsqj9hlRBvJU%2f4VId40kvZArtoPnCxjt1E%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=WX2T4PTmSYPjYuL4UuvIgoslACSXDrq2DQpOGUdztzjjNo%2bv2dA3bUWKb9wkK5Ny5TEzALP7LHeVXY5j1Cs%2bWiwBHGGPj10EAZDHfLvCjrCZ6uwMyDvgvgJZQmoZQGoELnLEbKzasDsqj9hlRBvJU%2f4VId40kvZArtoPnCxjt1E%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=w9%2fogW3BvJA%2boC9PqglgZgq6%2bxiEAnmb8YBGDotTIbXgcJoHDFjM6CLrk0z%2b9ZZhHSj5aSfZS3%2blxOO6%2fjvJOEz3IknW08X8qsf60kLKfZWMRs%2fJRU97LPjLiwC2lGbVHgrKwEWztVidbBF3nM0McHUIpY1UqUKCaTL27kaqJUQ%3d


180 

 

Appellant argued that the court erred in admitting an investigator’s report 

that contained supporting documentation with hearsay.   The court of 

appeals agreed the documentation should not have been admitted.  

However, appellant failed to show prejudice because the trial court ruled 

that the supporting documentation was not admissible and did not 

consider it, even though it was erroneously included in the admitted 

report. Berthelot v. Ark. Dep’t of Human Servs., 2012 Ark. App. 249.  

Appellant also argued that the trial court erred in preventing evidence that 

the children’s mother had a motive to have the children fabricate the 

allegations to put her in a better position in their divorce proceedings.  

Admissibility of evidence is left to the sound discretion of the trial court 

and will not be reversed absent the court’s abuse of discretion. Lynch v. 

Ark. Dep’t of Human Servs., 2012 Ark. App. 149.    

The circuit court did not abuse its discretion in denying appellant's  

motion to vacate and motion for a new trial based on newly discovered 

evidence that appellant's  daughter recanted and had been forced to lie 

about the sexual abuse. Newly discovered evidence is the least favored 

ground to justify a new trial.  The trial court did not find the hearsay 

evidence credible and found that it would not impact the outcome of the 

case. Austin v. Ark. Dep’t of Human Servs., 2011 Ark. App. 581.  

The Hospital Records Act is an exception to the hearsay rule, and the trial 

court did not abuse discretion in admitting it.  While other objections may 

have sufficed to exclude certain portions of the medical records, such 

objections were not made. 

The appellant argued that the trial court erred in allowing the doctor to 

give her medical opinion without being qualified as an expert witness at 

the adjudication hearing. If scientific, technical or other specialized 

knowledge would will assist the trier of fact to understand the evidence or 

to determine a fact in issue, a witness may testify thereto in the form of an 

opinion or otherwise.  Ark. R. Evid. 702 (2002).    The “rational connection” 

test of Rule 701 requires that the opinion or inference is one that a normal 

person would form on the basis of the observed facts.   The trial court did 

not abuse its discretion in permitting the treating physician to testify 

without first being qualified as an expert witness.  The physician's opinion 

that someone would have more extensive burns if they fell into a bathtub of 

scalding water is an opinion that a normal person could form on the basis 

of the observed facts.  The trial court did not abuse its discretion in 

permitting the doctor to provide opinion testimony regarding “friction 

burns” because she had knowledge of the treatment and diagnosis of burns 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RQV2u%2fuFNgtrsT2bWKy48XvIlNjCglcXhKDKzXCe%2fA1qmXuGK12o%2bw3jTw46f%2bjC2VgZWyHL9eJ1i515%2bbYMI1OGCl4ErOAXyZXgiKg2zHfBQSro9ce7m2nIM0SR1vzv0Y0oKkZlRKL0kxmt5tjVPT4UeWkPyz56rK53ByUE7%2bs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZOg96FJQag3crvJkJd75w9Fv5V3o58pQ1Go6JvYfzsrKeodukwQWcHcbqE%2bwi91VBb%2bA5rOUWjckok9aQ0S%2bkqB8iONTXi%2fBjJ8T8fP%2b%2b3AH9pnft1q45r1EzTvPaTG836R433aIR0ntYfjmEikdZxHS90a5fVQQXpvefUqBOiI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZOg96FJQag3crvJkJd75w9Fv5V3o58pQ1Go6JvYfzsrKeodukwQWcHcbqE%2bwi91VBb%2bA5rOUWjckok9aQ0S%2bkqB8iONTXi%2fBjJ8T8fP%2b%2b3AH9pnft1q45r1EzTvPaTG836R433aIR0ntYfjmEikdZxHS90a5fVQQXpvefUqBOiI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=I9lb%2b61PWrE4y8033rRZ4pvUk7xmcOLzSLB0FJ5hzsMl2lfbZQafIfkSSmEuA0rmp6EP2poJ04tjobsuiGhehRS5fLZxO%2fXA8qM1%2f0v5BYcxs18zstgnhDzsNjEchDBCZjcGkOQLwDfF%2bk3JRNxIaWxmxgB3BGy2QcZTlt82QLU%3d
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from her medical training.  Hopkins v. Ark. Dep’t of Human Servs., 79 

Ark. App. 1 (2002). 

Hearing Limitations 

In medical-neglect cases involving a child’s receiving treatment through prayer 

alone in accordance with a religious method of healing in lieu of medical care, the 

adjudication order shall be limited to: 

 (1) Preventing or remedying serious harm to the child; or 

 (2) Preventing the withholding of medically indicated treatment from the 

child with a life-threatening condition.  Ark. Code Ann. § 9-27-335(f).  

Studies & Reports 

Court may order any studies, evaluations, or predisposition reports, if needed, 

that bear on the disposition, following adjudication.  Ark. Code Ann. § 9-27-

327(d).  

Reports shall be written and shall be provided to all parties and counsel at least 

two (2) days prior to disposition hearing.  Ark. Code Ann. § 9-27-327(e)(1).  

All parties shall be given a fair opportunity to controvert any part of reports.  

Ark. Code Ann. § 9-27-327(e)(2).  

Dependency-Neglect Disposition Hearings 

Purpose  

To determine what action will be taken following adjudication and to enter 

orders consistent with the disposition alternatives.  Ark. Code Ann. § 9-27-

329(a).  

The court shall consider the disposition alternatives with preference to the least 

restrictive disposition consistent with best interest and welfare of the juvenile 

and the public. Ark. Code Ann. § 9-27-329(d).  

Time Constraints 

The disposition hearing may be held immediately following or concurrent with 

the adjudication hearing but in any event shall be held no more than fourteen 

(14) days following the adjudication hearing.  Ark. Code Ann. § 9-27-329(c). 

A written disposition order shall be filed by the court, or by a party or a party’s 

attorney as designated by the court, within thirty (30) days of the date of the 

hearing or prior to the next hearing, whichever is sooner.  Ark. Code Ann. § 9-27-

329(e).  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=huhZFrcjQyqXpyZr7WM47u0%2f8Qxj9OmVm2vSIfIxk6ggdO3cVitZ5%2fFXIrd4NNKxfiJOeKt%2fgjaq%2bNYsWiAolC3n9ICUDUxT%2f4WW03iGCC6AT5I%2bev9j1e5dCIvy%2f7D%2fBAzYpk6pcfOR36P0JqRt5lbBa71AHPqN%2fqUNs10GS0o%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=huhZFrcjQyqXpyZr7WM47u0%2f8Qxj9OmVm2vSIfIxk6ggdO3cVitZ5%2fFXIrd4NNKxfiJOeKt%2fgjaq%2bNYsWiAolC3n9ICUDUxT%2f4WW03iGCC6AT5I%2bev9j1e5dCIvy%2f7D%2fBAzYpk6pcfOR36P0JqRt5lbBa71AHPqN%2fqUNs10GS0o%3d
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Evidence 

The Rules of Evidence apply, unless otherwise indicated.  Ark. Code Ann. § 9-27-

325(e)(1). 

The court may admit into evidence any victim impact statements and  studies or 

reports that have been ordered, even if not admissible at the adjudication 

hearing.  Ark. Code Ann. § 9-27-329(f). 

Required Reasonable Efforts - Adoption Safe Families Act (ASFA) - 60  Day 

Findings   

  Within sixty (60) days of removal, the court shall make specific findings: 

(1) Which family services were made available to family before removal of the 

juvenile; 

 (2) What efforts were made to provide family services relevant to the needs of 

the family prior to removal, taking into consideration whether or not the 

juvenile could remain safely at home while family services were provided; 

(3)  Why efforts made to provide family services described did not prevent 

removal; and 

 (4) Whether efforts made to prevent removal of juvenile were reasonable, 

based upon the family and juvenile’s needs.  Ark. Code Ann. § 9-27-

328(b)(2).  

The responsible state agency is deemed to have made reasonable efforts to 

prevent or eliminate the need for removal when its first contact with family 

occurred during an emergency in which the juvenile could not remain at home 

safely, even if reasonable services were provided.  Ark. Code Ann. § 9-27-328(c).  

Dependency-Neglect Disposition Alternatives 

If the juvenile is found dependent-neglected, the circuit court may enter any of the 

following dispositions: 

Family Services - Ark. Code Ann. § 9-27-334(a)(1).  

Family services means relevant services provided to a juvenile or his or her 

family, including but not limited to: 

 (1) Child care, 

 (2) Homemaker services, 

 (3) Crisis counseling, 
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  (4) Cash assistance, 

Cash assistance does not include long-term financial assistance that is the 

equivalent of a board payment, adoption subsidy, guardian subsidy, or 

financial assistance for car insurance.  Ark. Code Ann. § 9-27-303(10)(B). 

(5) Transportation, 

 (6) Family therapy, 

 (7) Physical, psychiatric, or psychological evaluation, 

 (8) Counseling, or 

  (9) Treatment.  Ark. Code Ann. § 9-27-303(25)(A). 

Prior to the court placing a juvenile in a residential placement, the court shall 

comply with the mental health assessments required by Act 1959 of 2005. Ark. 

Code Ann. §§ 9-27-601– 603. 

The trial court was upheld in ordering DHS to pay the Brown School 

$48,000.  The trial court did not err because it ordered placement in a 

“residential treatment facility” and did not order a specific named 

placement facility.  DHS is obligated by statute to provide services, 

including treatment in a residential facility if the court determines it is 

necessary.  Ark. Dep’t of Human Servs. v T.B., 347 Ark. 593 (2002).  

The court ordered DHS to provide adequate housing, including electric 

and water utilities, and held DHS and Sandi Doherty in willful contempt 

for failing to abide by its order.  DHS argued that the trial court lacked the 

statutory authority to order family services.   Arkansas Code Annotated 

section 9-27-307(17) defines family services as relevant services, including 

... cash assistance ... to prevent a juvenile from being removed from a 

parent ....  The trial court did not exceed the statutory criteria for family 

services.  At the September 30 hearing, the court unequivocally stated that 

it was ordering services to prevent R.P. from being removed from her 

mother.    

The trial court’s order of family services was not defective because it failed 

to make specific written findings.  Arkansas Code Annotated section 9-27-

328 requires specific findings only when the court orders removal from a 

custodial parent. DHS’s contention that the court’s order did not comply 

with its policy is without merit.  The juvenile court’s orders do not have to 

comply with DHS policy.  Further, the record does not show that DHS 

could not have paid the bills and, in fact, funds were available. 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=tGfgDxW98fFNQOUAZrvrvjwiqXP3ZKO%2b9qLV6K6m1KNdNiWk11pf5L1VlKVzYpSdvlGOKD0e2XwGBurUKbkRd6Nw44p6HuhWKfflgxxsQA7u7U9BJQ3qd6I30kXwu5sfFAEdOappr7cmHpF1U%2fWauatWR7%2bBQI1PDgIPCALFR3A%3d
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DHS argued that it could not be made a defendant without waiving 

sovereign immunity and that the court’s order coerced DHS into bearing a 

financial burden which is barred.  There is a waiver of sovereign immunity 

where an act by the legislature has created a specific waiver of immunity.   

The Juvenile Code expressly empowers the court to order family services in 

FINS cases (Arkansas Code Annotated section 9-27-330) and family 

services includes cash assistance, pursuant to Arkansas Code Annotated 

section 9-27-303(17).  Pursuant to Arkansas Code Annotated section 9-27-

328(a), a court is required to order family services appropriate to prevent 

removal.  Therefore, the General Assembly has specifically waived 

sovereign immunity as to DHS in such cases.  Finally, DHS argued that 

the court's order violated separation of powers, but this theory was not 

raised or developed below with respect to setting aside the court’s 

September 30 order.  Ark. Dep’t of Human Servs. v. R.P., 333 Ark. 516 

(1998). 

The court affirmed the juvenile court’s finding that DHS was in contempt 

for failure to provide the services as ordered and imposition of a $250 fine.  

Ark. Dep’t of Human Servs. v. Clark, 305 Ark. 561 (1991). 

An order directing DHS to pay appellee a foster care board payment for a 

six-month period was reversed because the court lacked authority to order 

DHS to pay. Appellee was not a certified foster parent and was not entitled 

to board payments between June and November pursuant to DHS policy 

which mirrors the federal law definition of a foster family at 42 U.S.C.S. 

§672(c)(1). Ark. Dep’t of Human Servs. v. Southerland, 65 Ark. App.  97 

(1999). 

The Arkansas Supreme Court upheld a juvenile judge’s award of specific 

services, funds for a mother's medication, and bus tokens or bus credits for 

mother and children to attend counseling sessions.  Further, the juvenile 

court is not required to fashion orders within DHS policy guidelines; 

juvenile court has the authority under the Juvenile Code to review action 

of DHS and the evidence supported the finding that the mother was in 

need of assistance and transportation. Ark. Dep’t of Human Servs. v. 

Clark, 304 Ark. 403 (1991). 

  Family services are provided in order to: 

(1) Prevent a juvenile from being removed from a parent, guardian, or 

custodian;   

(2) Reunite a juvenile with a parent, guardian, or custodian from whom the 

juvenile was removed;  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=q8B6QvlXGBEwEB35u6fZogQPy5%2f5f1UB5h3v0NFG7mnHBVT443Yv2F3mfUjD2WJSjq8jkTsQsgVcYt7c4nOmD0PJVcFItEsd5DgbKQBG4A1EE4mvszaXOlKQddqJTncEJFWWSZSqHVX%2bNeFftJ%2bF5AR4%2fL6ACBPaMxRBIMsFG7Q%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=q8B6QvlXGBEwEB35u6fZogQPy5%2f5f1UB5h3v0NFG7mnHBVT443Yv2F3mfUjD2WJSjq8jkTsQsgVcYt7c4nOmD0PJVcFItEsd5DgbKQBG4A1EE4mvszaXOlKQddqJTncEJFWWSZSqHVX%2bNeFftJ%2bF5AR4%2fL6ACBPaMxRBIMsFG7Q%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=efgk8%2fdiTsunUDq28z77XeuJJ9WMEBpDWYZQHV9Pi3on1J6n1UfS3cP04kltCJchiCnIeWL8wbcfiaQ4MJiROYdrZiBwhgzhpymKVS4HtWFzOoiti4isSTCU1Tl%2bCgDKdo0AozA%2fAOCbQj%2fH736TIlllFKQyEW1HZSeCJzPj%2bOQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=8b6Z0WD2rcAMHubw2U9onli5lKgbOLmFlkq0F4Z2UgP45UEqEkovdqX%2fB7WQkpKtEp7AmndpqU4FqIVlt%2bj7uX8gKmX63EJvUrIb6jvWF3z7cm6sgMYEWPw5nj96IhpihLpPnWAAlzkcW8uLRmp4Wxle%2bl%2fgq5LYcC1WhSVhAYQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=8b6Z0WD2rcAMHubw2U9onli5lKgbOLmFlkq0F4Z2UgP45UEqEkovdqX%2fB7WQkpKtEp7AmndpqU4FqIVlt%2bj7uX8gKmX63EJvUrIb6jvWF3z7cm6sgMYEWPw5nj96IhpihLpPnWAAlzkcW8uLRmp4Wxle%2bl%2fgq5LYcC1WhSVhAYQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3kxZETd7BoltHlMkkEoZXpu1sxY5s6S4%2bTD0vkZekpbYG%2fY2P7LMdUnOnts3DCaSh1aVA5jd8T57llG%2bF%2bQCVcqjPWVGoUu9h%2bVQ%2f9ZYGsms8e9oPDbXtMfq668ji4kQlFI1WxEpqemB4iuoSycip3nsaoUOBrepPGEvkXOoRFQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3kxZETd7BoltHlMkkEoZXpu1sxY5s6S4%2bTD0vkZekpbYG%2fY2P7LMdUnOnts3DCaSh1aVA5jd8T57llG%2bF%2bQCVcqjPWVGoUu9h%2bVQ%2f9ZYGsms8e9oPDbXtMfq668ji4kQlFI1WxEpqemB4iuoSycip3nsaoUOBrepPGEvkXOoRFQ%3d
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(3) Implement a permanent plan of adoption or guardianship for a juvenile in 

a dependency-neglect case; or.  

(4) Rehabilitate a juvenile in a FINS or delinquency case. Ark. Code Ann. § 9-

27-303(25)(B)(i)-(iv). 

At least five (5) working days prior to ordering DHS, excluding community-based 

providers, to provide or pay for family services in any case in which DHS is not a 

party, the court shall: 

(1) Fax written notice of intent to order services to the DHS Director and the 

local OCC attorney; and 

(2) Provide DHS an opportunity to be heard. Ark. Code Ann. § 9-27-335(a)(1)-

(2). 

Failure to provide five (5) working days’ notice to DHS renders any part of the 

order pertaining to DHS void. Ark. Code Ann. § 9-27-335(a)(3). 

In all cases in which family services are ordered, the court shall determine the 

parent, guardian, or custodian's ability to pay, in whole or in part, for said 

services.  Ark. Code Ann. § 9-27-335(c)(1). 

The court’s determination of ability to pay and supporting evidence shall be 

made in writing in the order requiring family services.  Ark. Code Ann. § 9-27-

335(c)(2). 

If the court determines that the parent, guardian or custodian is able to pay, in 

whole or part, for said services, the court shall enter a written order setting forth 

the amount the parent, guardian, or custodian can pay for the family service(s) 

ordered and ordering the parent, guardian or custodian to pay such amount 

periodically to the provider from whom family services are received.  Ark. Code 

Ann. § 9-27-335(c)(3).  

The court shall not specify a particular provider for placement or family services 

if DHS is the payor or provider. Ark. Code Ann. § 9-27-335(b).  

The trial court was upheld in ordering DHS to pay the Brown School 

$48,000.  The trial court did not err because it ordered placement in a 

“residential treatment facility” and did not order a specific named 

placement facility.  DHS is obligated by statute to provide services, 

including treatment in a residential facility if the court determines it is 

necessary.   

The General Assembly has waived sovereign immunity as to DHS when a 

court orders DHS to provide family services to prevent a juvenile from 
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being removed from a parent.  DHS’s policy not to provide financial 

assistance for out-of-state treatment is not binding on the court’s order.  

There was not a violation of the separation-of-powers doctrine because the 

court simply ordered  the juvenile to be placed in a residential treatment 

facility.  (The placement was made to Brown and the court subsequently 

ordered that the juvenile remain there.  DHS recommended that the 

juvenile remain at Brown in a report to the court dated after Medicaid 

benefits had been denied.)   

Compliance with Arkansas Code Annotated section 20-46-106 (regarding 

out-of-state placements) is DHS’s responsibility, and the fact that the court 

was eager to get treatment did not absolve DHS from its responsibility 

under this section.  The Court also noted that the purpose of the section is 

to ensure whenever possible that juveniles receive treatment in-state; 

however, this was not the case as no facilities were available at that time 

in Arkansas.  Ark. Dep’t of Human Servs. v T.B., 347 Ark. 593 (2002).  

Requirements Prior to Removing a Juvenile from Home 

Prior to ordering a juvenile to be removed from his or her parent, guardian, or 

custodian and placed with DHS, another licensed agency responsible for the care 

of a juvenile, or a relative or other individual, the court shall order family 

services to prevent removal unless the health and safety of the juvenile warrant 

immediate removal for the juvenile’s protection.  Ark. Code Ann. § 9-27-328(a). 

When the court orders such initial removal, the court shall make the following 

specific findings in the initial order:     

(1) Whether it is contrary to the welfare of the juvenile to remain at home; 

(2) Whether removal and the reasons for removal are necessary to protect 

the health and safety of the juvenile; and  

(3) Whether removal is in the best interest of the juvenile.  Ark. Code Ann. § 

9-27-328(b)(1). 

DHS sought to challenge a judge’s placement with the agency claiming she 

failed to comply with Arkansas Code Annotated section 9-27-328(a)(2) by 

not making specific findings of fact that family services were made 

available before the child was removed from the grandmother’s home.  The 

issue is moot because at a later disposition hearing and prior to the agency 

filing a notice of appeal, the judge placed custody with the child’s mother 

in another county.  The court does not issue advisory opinions nor review 

matters when the complaining litigant received the relief it requested.  Ark. 

Dep’t of Human Servs. v. State, 318 Ark. 294 (1994). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SOphlXVnKC0o0du1uGPQCmp5cbDnlzD6btlKEV2FjCXuCWG%2fsE2KZWKkbjnWMMD%2bEZsVawuQWZyUg43ZvlLumI46PLUVEh31QtuK67IGDUo4mduX60tFCqn4BLuWgREWd%2bWGZ%2fnmZmp9G%2bpM5L3IqkFrdfhIYj%2ffLiOi7imd8B0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XoRw9Ck5PZVV2qWPakmhtqKeb%2fIb%2f43EVANI10QlCy9WmSyCPVgtPtcOniIey0fNfvVPPH%2f4SlFxNoZL3gsFvOzTh%2bxbchxiLIJtHLSElvQvy0UfXArC%2bGuD2GQ%2bv7B3m%2b8TCDoT58hJRn%2fKVKYyg80xYTZlbHKtQCC%2fCj6ElHA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XoRw9Ck5PZVV2qWPakmhtqKeb%2fIb%2f43EVANI10QlCy9WmSyCPVgtPtcOniIey0fNfvVPPH%2f4SlFxNoZL3gsFvOzTh%2bxbchxiLIJtHLSElvQvy0UfXArC%2bGuD2GQ%2bv7B3m%2b8TCDoT58hJRn%2fKVKYyg80xYTZlbHKtQCC%2fCj6ElHA%3d
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If the court finds that reasonable efforts to deliver family services could have 

been made with the juvenile safely remaining at home but were not made, the 

court may: 

(1) Order family services reasonably calculated to prevent the need for out-of-

home placement; Ark. Code Ann. § 9-27-335(e)(2)(B); 

(2) Authorize or continue removal but shall note the failure of DHS in the 

record of the case;  Ark. Code Ann. § 9-27-328(d). 

(3)  Transfer custody of the juvenile despite the lack of reasonable efforts by 

the department to prevent the need for out-of-home placement, if such a 

transfer of custody is necessary: 

  (A) To protect the juvenile’s health and safety; or     

(B) To prevent the juvenile from being removed from the jurisdiction of 

the court; or  Ark. Code Ann. § 9-27-335(e)(2)(C). 

(4) Dismiss the petition.  Ark. Code Ann. § 9-27-335(e)(2)(A). 

The court shall note in the record the department’s failure to deliver 

services, Ark. Code Ann. § 9-27-328(d), or 

Custody of a juvenile may be transferred to a relative or other individual 

only after a home study of the placement is conducted by DHS or by a 

licensed social worker and submitted to the court in writing and the court 

determines that the placement is in the best interest of the juvenile.  The 

court shall order a transfer of custody only after determining that 

reasonable efforts have been made by DHS to deliver family services 

designed to prevent the need for out-of-home placement and that the need 

for out-of-home placement exists. 

The juvenile’s health and safety shall be the paramount concern of the 

court in determining if DHS could have made reasonable efforts to 

prevent the juvenile’s removal. Ark. Code Ann. § 9-27-335(d)-(e). 

In all instances of removal of a juvenile from the home of his or her parent, 

guardian, or custodian by a court, the court shall set forth in a written order: 

  (1) Evidence supporting decision to remove; 

  (2) Facts regarding the need for removal; and  

  (3) Findings required by this section.  Ark. Code Ann. § 9-27-328(e)(1)(A)-(C). 
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The statute requires specific findings when the court orders removal from a 

custodial parent.  Ark. Dep't of Human Servs. v. R.P., 333 Ark. 516, 970 S.W.2d 

225 (1998). 

Transfer Custody 

If it is in the best interest of the juvenile, the court may transfer custody to DHS, 

to another licensed agency responsible for care of juveniles, to relatives, or to 

other individuals.  Ark. Code Ann. § 9-27-334(a)(2)(A).  

Prior to the court placing a juvenile in a residential placement the court shall 

comply with the mental health assessments required by Act 1959 of 2005. Ark. 

Code Ann. §§ 9-27-601–603.  

Custody may be transferred to a relative or other individual only after a home 

study is conducted by DHS or a licensed social worker and submitted to the court 

in writing and the court determines that the placement is in the juvenile’s best 

interest. Ark. Code Ann. § 9-27-335(d).  

The juvenile division of chancery court, having found a child to be 

dependent or neglected, has the authority to make an award of custody of 

the child between competing parents.  Nance v. Ark. Dep’t of Human 

Servs., 316 Ark. 43 (1994). 

The court shall order parents or any other person named in the petition to pay a 

reasonable sum for support, maintenance, or education of the juvenile to any 

person, agency, or institution to whom custody is awarded if it appears at 

adjudication or disposition hearing that the parents or other person are required 

by law to support juvenile and are able to contribute to support of juvenile.  Ark. 

Code Ann. § 9-27-346(a). 

The court shall order such person to pay a reasonable sum pursuant to the 

Guidelines for Child Support and the Family Support Chart.  Ark. Code Ann. § 9-

27-346(a); Administrative Order Number 10. 

If the court grants custody to DHS, the juvenile shall be placed in a licensed or 

approved foster home, shelter, or facility or an exempt child welfare agency as 

defined by Arkansas Code Annotated section 9-28-402(12). Ark. Code Ann. § 9-

27-334(a)(2)(B); Ark. Code Ann. § 9-27-355(b)(3)(A). 

If the court grants custody of a juvenile to a relative or other person, the juvenile 

shall not: 

(1)  Be placed in the custody of DHS while remaining in the relative’s or other 

person’s home, and    

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XS2vAH9%2fDl9rvTm29wNJt46Kokg%2bVyYmE4c%2bKuC5YfT8qvEgOHxJIYKIBovyz4UmQ2OV3AD0Vy%2bDKkjJmIdP5utdV0m6Fuqce15c9OCZf%2fSkNwmaZcnSXlxLAzmX5B%2fM9Rq8oT5pU09Po5TI6zIzyCJk5WHmAIdtLP2IPyhErmM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XS2vAH9%2fDl9rvTm29wNJt46Kokg%2bVyYmE4c%2bKuC5YfT8qvEgOHxJIYKIBovyz4UmQ2OV3AD0Vy%2bDKkjJmIdP5utdV0m6Fuqce15c9OCZf%2fSkNwmaZcnSXlxLAzmX5B%2fM9Rq8oT5pU09Po5TI6zIzyCJk5WHmAIdtLP2IPyhErmM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=S6nNr0dbBSqod7py9INfhS9%2bdcA1FxWZOy0K7wAgJt4s6R%2bM8CN8VCrwrCJqNyL8gH8uBRSJ875wdD%2fJAb3LnqUvG5eFW2gJzeD1ZBTYTXsBIgUzbGnHWPHjf1a0vrK%2bDP5FsHXFpVSVt%2bxr6gvDMSrR97OHnseRR7raBZfjZ3Q%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=S6nNr0dbBSqod7py9INfhS9%2bdcA1FxWZOy0K7wAgJt4s6R%2bM8CN8VCrwrCJqNyL8gH8uBRSJ875wdD%2fJAb3LnqUvG5eFW2gJzeD1ZBTYTXsBIgUzbGnHWPHjf1a0vrK%2bDP5FsHXFpVSVt%2bxr6gvDMSrR97OHnseRR7raBZfjZ3Q%3d
https://courts.arkansas.gov/forms-and-publications/arkansas-child-support-guidelines
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(2) The juvenile shall not be removed from the custody of the relative or other 

person, placed in the custody of DHS, and then remain or return to the 

home of the relative or other person while remaining in the custody of 

DHS.  Ark. Code Ann. § 9-27-355(b)(4)(A).  

If the court transfers custody to DHS, the court shall issue an order regarding 

educational issues of the juvenile including determining whether the parent or 

guardian: 

 (1) May have access to the juvenile’s school records;  

(2) Obtain information on the current placement of the child, including the 

name and address of the child’s foster parent or provider, if the parent or 

guardian has access to the child’s school records; and 

(3)  May participate in school conferences or similar activities at the child’s 

school.  Ark. Code Ann. § 9-28-113(a)(6)(A). 

If custody transferred to DHS, the circuit court may appoint a person to consent 

to an initial evaluation and serve as a surrogate parent, pursuant to the 

Individuals with Disabilities Education Act (IDEA).  Ark. Code Ann. § 9-28-

113(b)(6)(B).  

Parent Training 

Order that the parent, both parents, or guardian of the juvenile attend a court-

approved parental responsibility training program, if available. 

The court may make reasonable orders requiring proof of completion of such 

training program within a certain time period and payment of a fee covering the 

cost of the training program.  Ark. Code Ann. § 9-27-330(a)(10)(A)-(B). 

Contempt Sanctions 

The court may provide that any violation of its orders shall subject the parent, 

both parents, the juvenile, the custodian, or the guardian to contempt sanctions.  

Ark. Code Ann. § 9-27-334 (c). 

No court may commit a juvenile to DYS solely for criminal contempt.  Ark. Code 

Ann. § 9-27-335(g); Ark. Code Ann. § 9-28-208(a)(2).  

No Reunification Efforts Hearings  

 Purpose  

To determine whether or not DHS should provide reunification services to 

reunite a child with his or her family.  Ark. Code Ann. § 9-27-365(b).  
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  Time Constraints 

Any party can file a motion for no reunification services at any time.  Ark. Code 

Ann. § 9-27-365(a)(1)(A). 

The motion shall be provided to all parties at least twenty (20) days before a 

scheduled hearing, and the court may conduct a hearing immediately following 

or concurrent with the adjudication if proper notice has been provided.  Ark. 

Code Ann. § 9-27-365(a)(1)(B)-(C). 

If a party responds, the time for responses shall be no later than ten (10) days 

after receipt of the motion.  Ark. Code Ann. § 9-27-365(a)(3)(B).  

The court shall conduct and complete a no reunification hearing within fifty (50) 

days of the date of written notice to the defendants and shall enter an order 

determining whether or not reunification services shall be provided.  Ark. Code 

Ann. § 9-27-365(b)(1). 

Upon good cause shown, the hearing may be continued for an additional twenty 

(20) days.  Ark. Code Ann. § 9-27-365(b)(2). 

Upon a determination that no reunification services shall be provided, the court 

shall hold a permanency planning hearing within thirty (30) days, unless 

permanency has been achieved through guardianship, custody, or a petition for 

termination of parental rights has been filed.  Ark. Code Ann. § 9-27-365(d). 

A written order setting forth the court’s findings of fact and law shall be filed 

with the court, by the court, or by a party or party’s attorneys as designated by 

the court within thirty (30) days of the date of the hearing or prior to the next 

hearing, whichever is sooner.  Ark. Code Ann.  § 9-27-365(e). 

Notice 

Any party filing a no reunification motion shall provide notice to all parties.  Ark. 

Code Ann.  § 9-27-365(a). 

The notice shall be provided to the parties in writing at least twenty (20) 

calendar days before a scheduled hearing and shall identify sufficient facts and 

grounds in sufficient detail to put the defendant on notice as to the basis for the 

motion for no reunification services.  Ark. Code Ann.  § 9-27-365(a)(1)-(2). 

Burden of Proof 

Clear and convincing evidence.  Ark. Code Ann.  § 9-27-365(c); Ark. Code Ann. § 

9-27-325(h)(2)(C).  
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Court Finding 

An order terminating reunification services to a party and DHS’s duty to provide 

services shall be based on a determination that: 

- It is in the child’s best interest, Ark. Code Ann.  § 9-27-365(c)(1); and 

- One or more of the following grounds exist: 

(1) A circuit court has determined that the parent has subjected the child to 

aggravated circumstances that include: 

   (A) A child being abandoned; 

   (B) A child being chronically abused; 

(C) A child being subjected to extreme or repeated cruelty or sexual 

abuse;  

Infant was found dependent-neglected as a result of multiple 

broken bones of varying ages. The trial court found that the injuries 

were not accidental; that one or both parents were the likely cause 

of the injuries; and despite the parents’ denial, the X-rays indicated 

that the fractures were from varying ages and they were of the type 

consistent with child abuse, and the radiologist findings were 

suspicious of trauma.  While noting that the results of the test for 

brittle bone disease had not yet been received, the trial court found 

that the observation of medical personnel did not reveal symptoms 

of brittle bone disease.  The adjudication order was not appealed.  

At the disposition hearing on April 7, the trial court held that the 

goal should be adoption. Ark. Code Ann. § 9-28-113(a)(6)(A).   

On May 13, the court entered a no-reunification order finding that 

the child had been subjected to extreme and repeated cruelty, that 

the injuries were not accidental, that one or both parents caused the 

injuries, and that when received, the brittle bone test showed no 

abnormal findings.  At this hearing the trial court denied 

appellant’s motion to call an expert witness to testify as to 

alternative theories for the infants injuries. The court ruled that res 

judicata applied and that expert testimony was not relevant at this 

stage of the proceedings.  Appellants’ filed a notice of appeal after 

the no-reunification order and the TPR order handed down on 

November 16, 2004. 

All of appellants’ issues on appeal related to the trial court’s denial 

of expert testimony at the no-reunification hearing to refute its 
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previous finding of child abuse by the parents.  The appellate court 

noted that the time for appellant to present that testimony was 

prior to the adjudication.  The appellate court held that it was not 

necessary to address appellant’s res judicata argument because 

appellant failed to appeal the adjudication order.  The supreme 

court made clear in the Jefferson and Lewis cases that the 

appellate court will not re-litigate the adjudication hearing at 

future hearings.  The appellant could have appealed the 

adjudication order, but failed to do so. 

The denial to allow the expert to examine the infant only to refute 

the injuries of the finding of the adjudication are not permitted 

under Jefferson. Neves da Rocha v. Ark. Dep’t of Human Servs., 93 

Ark. App. 386 (2005).  

(D) A determination by a judge that there is little likelihood that 

services to the family will result in successful reunification; or 

(E) A child has been removed from the custody of the parent or 

guardian and placed in foster care or the custody of another person 

three (3) or more times in the last fifteen (15) months; or 

(F) A child or a sibling being neglected or abused such that the abuse 

or neglect could endanger the life of the child.  Ark. Code Ann.  § 9-

27-365(c)(2)(A). 

  (2) A circuit court determined that the parent has: 

(A) Committed murder of any child;  

   (B) Committed manslaughter of any child;   

(C) Aided, abetted, attempted, conspired, or solicited to commit such 

murder or manslaughter;  

(D) Committed a felony battery that results in serious bodily injury to 

any child;   

The juvenile court is a court of competent jurisdiction to determine 

that a parent committed a felony assault that results in serious 

bodily injury to the child. The court reasoned that a criminal 

conviction is not required. Brewer v. Ark. Dep’t of Human Servs., 

71 Ark. App. 364 (2000) (substituted opinion on grant of rehearing 

delivered April 25, 2001). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3D6yqv1LIl0ldOyBHHdfgpmw6Qzyg2HFgdA1SDcuVpevgtXHsiWiEQSLcNR3Hn7GR3QHIYQd%2bi4F9vOjCtaEnxvSKbLP2NRjjMfrGbfJADtlb8Q5xr0SXO%2bB9R%2b8FCWHfGzFz0vlT3KDb3FNYD%2bkfgHLI6HZ1fpVrJl1xp8684Y%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3D6yqv1LIl0ldOyBHHdfgpmw6Qzyg2HFgdA1SDcuVpevgtXHsiWiEQSLcNR3Hn7GR3QHIYQd%2bi4F9vOjCtaEnxvSKbLP2NRjjMfrGbfJADtlb8Q5xr0SXO%2bB9R%2b8FCWHfGzFz0vlT3KDb3FNYD%2bkfgHLI6HZ1fpVrJl1xp8684Y%3d
http://opinions.aoc.arkansas.gov/weblink8/0/doc/194622/Electronic.aspx
http://opinions.aoc.arkansas.gov/weblink8/0/doc/194622/Electronic.aspx
http://opinions.aoc.arkansas.gov/weblink8/0/doc/194622/Electronic.aspx
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(E) Had parental rights involuntarily terminated as to a sibling of the 

child; or 

    (F)  Abandoned an infant.  Ark. Code Ann.  § 9-27-365(c)(2)(B).  

Abandoned infant means a juvenile less than nine (9) months of 

age whose parent, guardian, or custodian left the child alone or in 

the possession of another person without identifying information 

or with an expression of intent by words, actions, or omissions not 

to return for the infant.  Ark. Code Ann. § 9-27-303(1). 

Six-Month Review Hearings  

 Purpose  

To review a dependent-neglected or FINS case at least every six (6) months when 

a juvenile is placed out of his or her home until there is a permanent order of 

custody, guardianship, or other permanent placement or the juvenile is returned 

to his or her parent, guardian, or custodian and the court has not discontinued 

orders for family services.  Ark. Code Ann. § 9-27-337(a)(1)(A)-(B). 

To review the case sufficiently to determine the future status based on the 

juvenile’s best interest.  Ark. Code Ann. § 9-27-337(e)(1)(A). 

Time Constraints 

The review hearing shall be held within six (6) months after the original out-of-

home placement and every six (6) months thereafter until permanency is 

achieved. Ark. Code Ann. § 9-27-337(a)(2). 

The court may require review prior to six-month review date, and the court shall 

announce the date, time, and place of the hearing.  Ark. Code Ann. § 9-27-337(b). 

Any party may request the court to review case at any time during the pendency 

of an out-of-home placement, and the party requesting the hearing shall provide 

reasonable notice to all parties.  Ark. Code Ann. § 9-27-337(c).    

Seven (7) business days prior to a scheduled dependency-neglect review hearing, 

DHS and the CASA, if appointed, shall file a review report including a certificate 

of service that the report has been distributed to all parties or their attorneys 

and the CASA, if appointed.  Ark. Code Ann. § 9-27-361(a)(1).   

A written order shall be filed and distributed by the court or by a party or party’s 

attorney to the parties within thirty (30) days of the date of the hearing or prior 

to the next hearing, whichever is sooner. Ark. Code Ann. § 9-27-337(e)(2). 
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Court Reports 

The DHS court report shall include a summary of the parties’ compliance with 

the court orders and case plan, including a description of services and assistance 

that DHS has provided and recommendations to the court.  Ark. Code Ann. § 9-

27-361(a)(2)(A).   

If the child has been returned home, the DHS report shall include a description 

of any services needed by and requirements of the parents, including, but not 

limited to, a safety plan to ensure the health and safety of the juvenile in the 

home.  Ark. Code Ann. § 9-27-361(a)(2)(B). 

If the child is in DHS custody, the DHS court report shall outline DHS’s efforts 

to identify and notify adult grandparents and other adult relatives.  It shall 

include a list of all relatives notified and their response to interest in 

participating in the care and placement of the child, including foster care, 

guardianship, and visitation. Ark. Code Ann. § 9-27-361(a)(2)(C).  

  The CASA report shall include, but is not be limited to: 

(1) Any independent factual information that he or she feels is relevant to the 

case;  

  (2) A summary of the parties’ compliance with the court orders;  

(3) Any information on adult relatives, including their contact information 

and the volunteer’s recommendation on placement and visitation; and 

(4) Recommendations to the court. Ark. Code Ann. § 9-27-361(a)(3)(A)-(D). 

At the review hearing, the court shall determine on the record whether the 

previously filed reports and addendum reports shall be admitted into evidence 

based on any evidentiary objections made by the parties.  The court shall not 

consider as evidence any report, part of a report, or addendum report that was 

not admitted into evidence.  Ark. Code Ann. § 9-27-361(a)(4)(A)-(B); Ark. Code 

Ann. § 9-27-361(c)(2)(B). 

Court Review Findings 

 The court shall determine and include in its order whether: 

(1) The case plan, services, and placement meet the special needs and best 

interest of the juvenile, with the juvenile’s health, safety, and educational 

needs specifically addressed;  

 (2) The state has made reasonable efforts to provide  family services; 
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 (3) The case plan is moving towards an appropriate  permanency plan, 

pursuant to Arkansas Code Annotated section 9-27-338; and 

 (4) The visitation plan is appropriate for the juvenile, parent or parents, and 

siblings, if separated.  Ark. Code Ann. § 9-27-337(e)(1)(B)(i). 

The court’s determination must be based on a full and deliberate consideration of 

the following: 

(1) The extent of compliance with the case plan, including, but not limited to, 

a review of DHS’s care for the health, safety, and education of the juvenile 

while the juvenile has been in an out-of-home placement; 

(2) The extent of progress that has been made toward alleviating or 

mitigating the causes of the out-of-home placement; 

(3) Whether the juvenile should be returned to the parent(s) and whether the 

juvenile’s health and safety can be protected by the parent(s) if returned 

home;  

(4) Whether there is an appropriate permanency plan for the juvenile, 

pursuant to Arkansas Code Annotated section 9-27-338, including 

concurrent planning.  Ark. Code Ann. § 9-27-337(e)(1)(C). 

Appellant brought an appeal from a trial court order placing permanent 

custody of her son, C.N., with his biological father and closing the 

dependency-neglect case.  Appellant argued that the circuit court lacked the 

authority to vest permanent custody in the father and to close the d-n case, 

sua sponte, and without notice at the six-month review hearing.  She also 

argued that there was insufficient evidence to support the circuit court’s 

decision not to return C.N. to her custody.  The Court of Appeals affirmed 

the circuit court’s decision.  After granting a petition for review, the 

Supreme Court reversed the circuit court’s decision and held that the 

circuit court clearly erred in finding that it was in C.N.’s best interest to be 

placed in the father’s permanent custody.  The Supreme Court reversed the 

circuit court’s order and remanded with directions for the court to return 

custody of C.N. to appellant.  The court noted that “[i]f facts have developed 

during the pendency of the appeal that would cause serious concern about 

returning C.N. to Ingle’s care, any party may file a petition requesting the 

circuit court to address those matters.”  Ingle v. Ark. Dep’t of Human 

Servs., 2014 Ark. 53.   

Permanent custody with aunt at review hearing upheld where four-year old 

child had been subject to two d-n adjudications and two removals. The first 

was from his mother as a result of her drug use and then from his maternal 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=pfRjKttjr8xChE0nzpDApo%2bxGuaeIJYGZrnmrt9BX9JG%2bFsS2Se0ZBHUPO7E8NRGuPJfF6fWfcU8Yhmi78Mzhjw6%2buBl5laoHMLZsbEFiuYGfcygldYXYYjkRxbeYvOz%2b9UWIKI38V7c%2f1iqZiygINzZu0pDxJbOB49tWpL7kCY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=pfRjKttjr8xChE0nzpDApo%2bxGuaeIJYGZrnmrt9BX9JG%2bFsS2Se0ZBHUPO7E8NRGuPJfF6fWfcU8Yhmi78Mzhjw6%2buBl5laoHMLZsbEFiuYGfcygldYXYYjkRxbeYvOz%2b9UWIKI38V7c%2f1iqZiygINzZu0pDxJbOB49tWpL7kCY%3d
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grandparents (appellants) following a report that his mother was 

manufacturing methamphetamine in appellant’s home and that they were 

unwilling to have the child drug tested.  When he tested, he tested positive 

for methamphetamine.  Appellant’s argued that the court erred in granting 

permanent custody at the review hearing because they did not have notice 

that the court was terminating reunification services, that the court made a 

permanency decision at the review hearing, not the permanency planning 

hearing and it did not follow the permanency preferences.  Appellant’s 

argument is not preserved for appeal because the objection to permanent 

custody with the aunt was not specific enough to put the circuit court on 

notice of the error alleged. Scarborough v. Ark. Dep’t of Human Servs., 

2013 Ark. App. 296.   

Appellant’s only issue on appeal is whether there was sufficient evidence to 

support the trial court’s order setting a termination hearing six months 

after the case was opened.   However, without a 54(b) certification this is 

not a final, appealable order. Gregory v. Ark. Dep’t of Human Servs., 2012 

Ark. App. 364.   

Change of custody consolidated in dependency-neglect action upheld.  

Appellant’s children were removed due to severe physical abuse of her five-

week old child.  The father of one of the children (A.J.) filed a notice with 

the court of a motion for change of custody.  The trial court found the 

children to be dependent-neglected and ordered temporary custody of A.J. 

with her father with the goal of reunification with appellant.  Several 

review hearings were held. Court continued custody with the father and 

entered change custody based on a material change of circumstances. 

A court may consolidate all actions involving a common question of law or 

fact pending before the court.  In cases involving children, the primary 

consideration is the child’s best interest and welfare, regardless of the goals 

of the parties or the particular type of proceeding.  Having found that 

appellant had not complied with the case plan, the court properly made the 

custody determination based on the change of custody petition and found a 

material change in circumstances. Miller v. Ark. Dep’t of Human Servs., 86 

Ark. App. 172 (2004). 

 Custody Termination 

Three children were originally removed from the custody of their parents and 

placed with their paternal grandparents, appellants. DHS later filed a motion to 

terminate custody with the appellants and dismiss the appellants as parties to the 

case or in the alternative to terminate reunification services to the appellants.  On 

appeal, appellants argued that the circuit court terminated a custodianship, but 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qfPEhMBvlhe%2fsD2q%2f%2f1FqBbhggS2oMHK%2bphFzG1CKMfEyJaHgqWyJ1tAN7v0x1Iw%2fDkd5SUcmTWHOAPU%2b3O8dCvzVSeezYueSqmpEdAR82SGWBX%2fXW849zk87JbDAw3pj2%2fIhqRNL22%2fZfBJqoC5cUWXewPCMIP8udic8YJL55Y%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qfPEhMBvlhe%2fsD2q%2f%2f1FqBbhggS2oMHK%2bphFzG1CKMfEyJaHgqWyJ1tAN7v0x1Iw%2fDkd5SUcmTWHOAPU%2b3O8dCvzVSeezYueSqmpEdAR82SGWBX%2fXW849zk87JbDAw3pj2%2fIhqRNL22%2fZfBJqoC5cUWXewPCMIP8udic8YJL55Y%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=xzdUNuornLxYRfYeaenYJ5jI7ph6tmM7ZT%2frD51P%2bnqOSR5Gv8FJsJ8A1hqrTkY0d3HWuobv%2bRlI%2bL8QJOmDWbACFYjzJQnSDlpmCcf6z2BNDrg8sY5DCL5CHnJFAUa0lAUna4FnPG1eqrq9cg%2fIsPISoLshRDXFLsMzaeT0Lt4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=xzdUNuornLxYRfYeaenYJ5jI7ph6tmM7ZT%2frD51P%2bnqOSR5Gv8FJsJ8A1hqrTkY0d3HWuobv%2bRlI%2bL8QJOmDWbACFYjzJQnSDlpmCcf6z2BNDrg8sY5DCL5CHnJFAUa0lAUna4FnPG1eqrq9cg%2fIsPISoLshRDXFLsMzaeT0Lt4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bulXSb4N0kpzD4K2a%2bQDQaAgEVhvqTLC%2bjHw0Boiso%2buDW9aG%2f1bzrEVZVIUudlIWULjhYzE%2f7Raa30iFUazixQ2aqkmN7H%2b1p%2bGehbI4eEmpMcxopF5M21nWbfhgKvdh2E6IKFl0iAIcltO0RTZFRS1PhC7f63Ydk7W%2fx4EVKI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bulXSb4N0kpzD4K2a%2bQDQaAgEVhvqTLC%2bjHw0Boiso%2buDW9aG%2f1bzrEVZVIUudlIWULjhYzE%2f7Raa30iFUazixQ2aqkmN7H%2b1p%2bGehbI4eEmpMcxopF5M21nWbfhgKvdh2E6IKFl0iAIcltO0RTZFRS1PhC7f63Ydk7W%2fx4EVKI%3d
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continued to use guardianship and custodianship interchangeably.  They further 

argued that documentation was never presented to the circuit court to prove that 

appellants had legal custody or legal guardianship of the children.  These 

arguments were not preserved for appeal.  The appellate court noted that even if 

the argument was preserved it would fail because although the parties and their 

counsel used custody and guardianship interchangeably, the court did not.  The 

trial court found that the children’s’ dependency-neglect adjudication constituted 

a material change of circumstance and that it was not in their best interest to 

remain with appellants.  McHenry v. Ark. Dep’t of Human Servs., 2013 Ark. App. 

711. 

Permanency Planning Hearing  

 Purpose   

To finalize a permanency plan for the juvenile.  Ark. Code Ann. § 9-27-338(a)(1). 

Time Constraints  

 The Permanency Planning Hearing (PPH) shall be held: 

(1) No later than twelve (12) months after the date the juvenile enters an out-

of-home placement;  

(2) After a juvenile has been in an out-of-home placement for fifteen (15) of 

the previous twenty-two (22) months, excluding trial placements with 

parents and time on runaway status; or 

(3) No later than thirty (30) days after the no-reunification hearing.  Ark. 

Code Ann. § 9-27-338(a)(1)(A)-(C). 

Appellants’ objection to the permanency hearing being held on the same 

day as the dependency-neglect adjudication was effectively waived when 

appellant agreed to having both hearings on the same day on the record.  

Harwell-Williams v. Ark. Dep’t of Human Servs., 368 Ark. 183 (2006). 

Seven (7) business days prior to a scheduled dependency-neglect PPH, DHS and 

the CASA volunteer, if appointed, shall file with the court a permanency 

planning court report that includes a certificate of service that establishes that 

the report has been distributed to all parties or their attorneys and the CASA, if 

appointed. Ark. Code Ann. § 9-27-361(b)(1).  

If the court authorizes a plan to return home, the placement of the juvenile in 

the home of the parent, guardian, or custodian shall occur within a time frame 

consistent with the juvenile’s developmental needs but no later than three (3) 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=fIyopIz3DjRKJpyDwJINM0AKfvPHURWzchKXAmPWwnHCDe1Kc%2fWJQjBl1mhXCdK5kA1wfxAfD5K%2fp%2f%2fBf9MxZ%2foP4%2bQmpChk8rbp%2fEGwsh8oC2DUnWUf3q%2fpZIBqE8Kiff8MzEeABWQI4vi4S%2bH071VTp6Uxo1o7hMAXcpCgmMY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=fIyopIz3DjRKJpyDwJINM0AKfvPHURWzchKXAmPWwnHCDe1Kc%2fWJQjBl1mhXCdK5kA1wfxAfD5K%2fp%2f%2fBf9MxZ%2foP4%2bQmpChk8rbp%2fEGwsh8oC2DUnWUf3q%2fpZIBqE8Kiff8MzEeABWQI4vi4S%2bH071VTp6Uxo1o7hMAXcpCgmMY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=M2vm1Vt64Q7ucRKX9Rf50qLZ4WDpZ919%2bmJ45wMAUa1aQ6H2c6Y0Jaeta8cYNHXCcoA7cHF1i9mDbEgOJ9KpXAxSnfZH03LAbCJuJfGyqkL2qfTNlj5qU%2fu7KESChtkBNLCUcnhNMfTZkeEPJPFCa8tkjO84mRi1zSAQEAaIDHQ%3d
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months from the date of the permanency planning hearing.  Ark. Code Ann. § 9-

27-338(c)(3)(B)(ii). 

If the court finds that DHS failed to provide services as outlined in the case plan, 

the court shall schedule another PPH for no later than six (6) months.  Ark. Code 

Ann. § 9-27-338(c)(4)(C)(ii). 

If the court determines that adoption is the goal, DHS shall file a TPR petition 

within thirty (30) days of the PPH hearing that established adoption as the 

permanency goal.  Ark. Code Ann. § 9-27-338(f). 

A written order shall be filed by the court or by a party or party’s attorney as 

designated by the court and distributed to the parties within thirty (30) days of 

the date of the hearing or prior to the next hearing, whichever is sooner.  Ark. 

Code Ann. § 9-27-338(e). 

If a juvenile remains in an out-of-home placement after the initial PPH, an 

annual PPH shall be held to reassess the permanency plan for the juvenile.  Ark. 

Code Ann. § 9-27-338(a)(2). 

Nothing shall prevent DHS or the AAL from filing a petition for termination of 

parental rights, guardianship, or permanent custody at any time prior to a PPH. 

Ark. Code Ann. § 9-27-338(b). 

 Court Reports 

The DHS permanency planning court report shall include, but not be limited to, 

the following: 

(1) A summary of the parties’ compliance with the court orders and case plan, 

including the description of the services and assistance the department 

has provided; 

  (2) A list of all the placements the juvenile has been in; 

(3) A recommendation and discussion regarding the permanency plan, 

including the appropriateness of the plan, a timeline, and the steps and 

services necessary to achieve the plan, including the persons responsible; 

and  

(4) The location of any siblings, and if separated, a statement for the reasons 

for separation and any efforts to reunite or maintain contact if appropriate 

and in the siblings’ best interest.  Ark. Code Ann. § 9-27-361(b)(2).   

The CASA report shall include, but is not limited to: 
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(1) Any independent factual information that he or she feels is relevant to the 

case; 

 (2) A summary of the parties’ compliance with the court orders; 

(3) Any information on adult relatives, including their contact information 

and the volunteer’s recommendation on relative placement and visitation; 

and 

(4) Recommendations to the court. Ark. Code Ann. § 9-27-361(b)(3)(A)-(D). 

At the PPH, the court shall determine on the record whether the reports or 

addendum reports shall be admitted into evidence based on any evidentiary 

objections made by the parties.  The court shall not consider as evidence any 

report, part of a report, or addendum report that was not admitted into evidence 

on the record.  Ark. Code Ann. § 9-27-361(b)(4)(A)-(B); Ark. Code Ann. § 9-27-

361(c)(2)(A). 

 Court Findings - Permanency Plans  

At the PPH, based upon the facts of the case, the court shall enter a permanency 

goals, listed in order of preference, in accordance with the best interest, health, 

and safety of the juvenile.  Ark. Code Ann. § 9-27-338(c). 

 Custody with Fit Parent 

Place custody of the juvenile with a fit parent at the PPH. Ark. Code Ann. § 9-27-

338(c)(1). 

This is the second order on appeal as a result of a remand from the Court 

of Appeals that resulted in an order of custody to maternal grandparents 

by the trial court.  The law establishes a preference for a natural parent in 

third party cases unless it is established that the parent is unfit.  In Chase 

I, the Court held that appellant fell within the first preference under the 

permanency planning statute to return a child to a fit parent if it is in the 

best interest of the child and child’s health and safety can be adequately 

safeguarded.  Appellant, along with DHS and the attorney ad litem, 

argued that there was insufficient evidence to award custody to appellant.  

The appellate court reversed and remanded with direction to transfer 

custody to appellant. Chase v. Arkansas Dept. of Human Services, 2013 

Ark. App. 474. 

Appellant argued that the court erred in awarding custody of the children 

with their maternal grandmother since he was a fit parent and should 

have received custody under statutory preference.  The court held the first 

statutory preference applied to appellant. The court of appeals erred in its 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dCtLx%2bRkxc5ZFUrvggLh0jqVS6i18eFz79FePY%2fDfNc126UCkmy7C6NzZPM2NbPDOIZowxmrJzy9Gr7Rs78w4csI%2fpHgGZHucx7B5LaNeSoHzf2LWquQOlA8WEalVVeslNkGBCzlpcovKi1eX4cy4drDP3yuQMnbYwhZZrOgAWY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dCtLx%2bRkxc5ZFUrvggLh0jqVS6i18eFz79FePY%2fDfNc126UCkmy7C6NzZPM2NbPDOIZowxmrJzy9Gr7Rs78w4csI%2fpHgGZHucx7B5LaNeSoHzf2LWquQOlA8WEalVVeslNkGBCzlpcovKi1eX4cy4drDP3yuQMnbYwhZZrOgAWY%3d
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interpretation that it is a return to the parent from who the child had been 

taken.  Judkins v. Duvall, 97 Ark. App. 260 (2007), was overruled to the 

extent it is inconsistent with this opinion. The Supreme Court also 

indicated that it was not convinced that the circuit court, in conducting the 

best interest analysis, applied the statutory preference to appellant and 

reversed and remanded the case.  The court noted that appellant raised a 

constitutional argument that he had a protected liberty interest to raise his 

children without government intervention. However, appellant did not 

raise this issue with the circuit court, nor did he raise it in his brief on 

appeal. Mahone v. Ark. Dep’t of Human Servs., 2011 Ark. 370. 

Note:  Statute changed in 2011 to reflect holding in Mahone and clarify first 

priority for placement is with a fit parent if in the child’s best interest. 

Appellant argued that the trial court erred in granting custody of D.D. to 

his father.  Appellant’s dependency-neglect case began in 2008, and D.D. 

was removed from appellant’s home on two separate occasions, first for 

neglect and later for physical abuse.  The trial court did not err in 

granting custody to the father because appellant was unable to provide 

D.D. the stability and structure to meet his mental health needs.  Keckler 

v. Ark. Dep’t of Human Servs, 2011 Ark. App. 375. 

 Return Custody  

Return the juvenile to the guardian or custodian from whom the juvenile was 

originally removed at the PPH. Ark. Code Ann. § 9-27-338(c)(2). 

 Plan to Return Home IF… 

Authorize plan to return the juvenile to the parent, guardian, or custodian only if 

the court finds: 

(1) The parent, guardian, or custodian is complying with the established case 

plan and court orders, making significant measurable progress towards 

achieving the goals of the case plan and is diligently working toward 

reunification or placement in the home;  

(A) A parent’s, guardian’s or custodian’s resumption of contact or 

overtures towards participating in the case plan and court orders in 

the months or weeks immediately preceding the PHH are 

insufficient grounds for authorizing a plan to return or be placed in 

the home as the permanency plan; and 

(B)  The burden is on the parent, guardian, or custodian to demonstrate 

genuine, sustainable investment in completing the requirements of 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=xDtKxPlKEsevz9yCpFKYy9SkFzdS0rcj107pIwhw80Gs88iROI4J82WJpWMKvj914zqoiYZjma9o%2fwRrdJsGqTi33zjTg9LHOz%2bblTiyUOx5OU4bjrrZxwE%2btLSQEC3fJTOQV1ATYBaTXSJvmFY7CAhQLP3M3hprvH7kuGJEBhI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bp9z%2fB1OfGRCKrjPBqlwFyQLGWQN5O0ye162%2b9x5c0b4ZjvxE%2f2k%2bLSlpa6r0MQg4R7YlGSMXXdeW3O1%2b3zSpg8uOQ76h8DwK9jD1lYegvWxoYbPQe5fTfpmdHIj2b8Em3OQN75WuNuX1ZK%2b0BoXRTPaG1vgr%2fFvuRQemITe9LY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bp9z%2fB1OfGRCKrjPBqlwFyQLGWQN5O0ye162%2b9x5c0b4ZjvxE%2f2k%2bLSlpa6r0MQg4R7YlGSMXXdeW3O1%2b3zSpg8uOQ76h8DwK9jD1lYegvWxoYbPQe5fTfpmdHIj2b8Em3OQN75WuNuX1ZK%2b0BoXRTPaG1vgr%2fFvuRQemITe9LY%3d
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the case plan and following the orders of the court in order to 

authorize a plan to return home as a permanency goal.  Ark. Code 

Ann. § 9-27-338(c)(3)(A)(iii). 

(2) And the parent, guardian, or custodian is making significant and 

measurable progress toward remedying the conditions that: 

(A) Caused the juvenile’s removal and the juvenile’s continued 

removal from the home; or 

(B) Prohibit placement of the juvenile in the home of the parent; and 

(C) Placement of the juvenile in the home of the parent, guardian, or 

custodian shall occur within a time frame consistent with the 

juvenile’s developmental needs, but no later than three (3) months 

from the date of the PPH. Ark. Code Ann. § 9-27-338(c)(3)(B).  

Appellant appealed a permanency planning hearing and closure order 

granting permanent custody of her child to appellant’s mother.  Appellant 

arguing that there was not sufficient evidence to show that the placement 

was in her child’s best interest and that she had significantly complied 

with the court’s orders and case plan.  The Court of Appeals affirmed the 

circuit court’s decision and on a on grant from a petition for review, the 

Supreme Court reversed.  The Supreme Court held that there was 

sufficient evidence to support the circuit court’s finding that it was not 

appropriate to return J.G. to his mother at the time of the permanency-

planning hearing, in accordance with Arkansas Code Annotated section 9-

27-338(c)(1), but there was not sufficient evidence to find that permanent 

placement, pursuant to section 9-27-338(c)(2), which authorizes the circuit 

court to create a plan to return the juvenile to the parent within three 

months of the PPH, was not in the child’s best interest. Contreras v. Ark. 

Dep’t of Human Servs., 2014 Ark. 51. 

Appellant failed to argue that the trial court erred in not following the 

preference under the permanency planning statute for a plan to return a 

child to parent if the parent was making significant and measurable 

progress and the child could be returned within three months.  The Court 

went further to note that had appellant’s argument been preserved for 

appeal, the evidence was sufficient to support the trial court’s decision to 

grant custody to the paternal grandparents.  Any lack of services was due 

to appellant’s failure to keep DHS informed of where she lived.  Burns v. 

Arkansas Dept. of Human Services, 2013 Ark. App. 521. 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jrm4pnHjJpc6qoRwLdJUaQAivbpE5JqOCpT7l%2b7rCqmJD88haJvXuhqlq8nT%2fnjyVc%2bp4s2BtPh7sE5LhlhUGk6EGdiOsyaruR%2foWLbDu1LlUwcR4j5tavNyk%2fLz4YgjKfhM63s4YKrmsv2tfwjaZQVTfsaqlNlC5nYo9wB9Aoo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jrm4pnHjJpc6qoRwLdJUaQAivbpE5JqOCpT7l%2b7rCqmJD88haJvXuhqlq8nT%2fnjyVc%2bp4s2BtPh7sE5LhlhUGk6EGdiOsyaruR%2foWLbDu1LlUwcR4j5tavNyk%2fLz4YgjKfhM63s4YKrmsv2tfwjaZQVTfsaqlNlC5nYo9wB9Aoo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9xLokte19WXwpWhxa0txV%2b2BuxgWUNVg9VcIQr%2b%2f1G8xvK3lzh8cqikikVB1w43FOSqqdVmnH3j0%2bIHGklYHX9PJzMueh2urk8vr0sfQ5VLCzB52BYTtMkvDigwkxNco4t6s8q5%2bKtHHSjt%2fmVTETs4Ya6tffBq56X2PIOz%2fPhY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9xLokte19WXwpWhxa0txV%2b2BuxgWUNVg9VcIQr%2b%2f1G8xvK3lzh8cqikikVB1w43FOSqqdVmnH3j0%2bIHGklYHX9PJzMueh2urk8vr0sfQ5VLCzB52BYTtMkvDigwkxNco4t6s8q5%2bKtHHSjt%2fmVTETs4Ya6tffBq56X2PIOz%2fPhY%3d
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Plan for Adoption 

Authorize plan for adoption with DHS’s filing a petition for termination of 

parental rights unless: 

 (1) Juvenile is being cared for by a relative and the court finds that either: 

(A)  The relative has made a long-term commitment to the child and is 

willing to pursue guardianship or permanent custody; or  

(B)  The juvenile is being cared for by his or her minor parent who is 

in foster care; and 

(C) Termination of parental rights is not in the best interest of the 

juvenile, Ark. Code Ann. § 9-27-338(c)(4)(A);  

Appellant argued that termination was not required to achieve 

permanency for the children because they were placed with a 

relative.  While placement with a relative may be a compelling 

reason not to terminate, it must also be in the child’s best interest.  

The court of appeals stated, “It cannot seriously be argued that 

termination of parental rights of a person who physically and 

sexually abused his children is not in the children’s best interest.”  

Hall v. Ark. Dep’t of Human Servs., 101 Ark. App. 417 (2008). 

(2) DHS has documented in the case plan a compelling reason why filing a 

TPR petition is not in the juvenile’s best interest, and the court approves 

the compelling reason as documented in the case plan, Ark. Code Ann. § 9-

27-338(c)(4)(B); or 

(3) DHS has not provided services to the family of the juvenile, consistent 

with the time period in the case plan, such services as DHS deemed 

necessary for the safe return of the juvenile to his or her home if 

reunification services were required to be made to the family. Ark. Code 

Ann. § 9-27-338(c)(4)C)(i). 

If the court finds that DHS failed to provide services, the court shall schedule 

another PPH for no later than six (6) months.  Ark. Code Ann. § 9-27-

338(c)(4)(C)(ii). 

Authorize Plan for Guardianship 

Authorize a plan to obtain a guardian for the juvenile; Ark. Code Ann. § 9-27-

338(c)(5). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XxqoYYY5YUZEmy2qY2nXEhOZnU1%2bw0lV%2bjrRDEIqvGDng%2b2%2fCtHN%2fVKWUNZJWu7qPLgzG6iY9Ju8CkuXxmEC2lBmWGu5C%2b%2frcSxg%2fSCCCT9NFQG0f0Ez3T56yMJO2XK7Mh%2btKj9mkxkKqoG4HQgLKdQa3F46TJNvK7WljWgjiF4%3d
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Appellant appealed the trial court’s order granting guardianship of her 

two children with their paternal aunt arising out of a dependency-neglect 

proceeding where the children had been found to be at substantial risk of 

serious harm due to appellant’s abusive relationship.  Appellant first 

argued that there was no evidence that she was an unfit parent.  The court 

relied on Fletcher, finding parental preference does not automatically 

attach to a natural parent and is only one factor to consider in 

determining suitability.  The key factor in determining guardianship is the 

best interest of the child. Although appellant had made strides in her case, 

the trial court specifically found that appellant could not provide for the 

emotional needs of her children and that it was in their best interest to 

appoint a guardian. Gantt v. Ark. Dep’t of Human Servs., 2013 Ark. App. 

217.   

Authorize Plan for Custody 

Authorize a plan to obtain a permanent custodian for the juvenile, including 

permanent custody with a fit and willing relative, Ark. Code Ann. § 9-27-

338(c)(6); or 

The circuit court awarded permanent custody of appellant’s children to 

their aunt and denied appellant visitation.  Evidence was presented at the 

Permanency Planning Hearing indicating visitation was not in the 

children’s best interest and appellant’s argument that denying visitation 

was a punishment was without merit. Cooper v. Ark. Dep’t of Human 

Servs., 2012 Ark. App. 513. 

Appellees mistakenly filed their petition to change visitation under the case 

name and number under a closed dependency-neglect case and appellant 

counterclaimed for custody. The permanency planning order placing the 

child with the Sextons resolved the dependency-neglect issue under the 

juvenile code and there was no jurisdiction to reopen the dependency-

neglect case to modify visitation.  The juvenile division court had 

jurisdiction to hear the matter under general custody law.  Although the 

circuit court decided the issue as a permanency placement the court 

considered and made findings that comport with the standards under 

general custody law.  The goal is to maintain stability and continuity for 

the child and not to change custody unless there is evidence of some 

material change in circumstances that shows that such a change is in the 

child’s best interest. The petition modifying visitation and denying custody 

is affirmed.   Young v. Sexton, 2012 Ark. 334. 

Custody to maternal grandmother affirmed after termination petition 

filed.  Appellant was not in compliance with case plan and demonstrated a 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=X7wQu4uRt04RHcZ7QUbhxP%2b4%2bTNJVHruUj5%2fCqjR1MGa8hgsA%2bdj2lRRuIbTcHa5Y93lA3cWhDln9aRFvO%2ftQANAyjQDC9G6r5ssd2jwBa1kVyJAdMUzO3oEUAUJtZrDihNL6HeVTmCUMq27%2film98tKLz2vSEs0ohleVr7a5Iw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=X7wQu4uRt04RHcZ7QUbhxP%2b4%2bTNJVHruUj5%2fCqjR1MGa8hgsA%2bdj2lRRuIbTcHa5Y93lA3cWhDln9aRFvO%2ftQANAyjQDC9G6r5ssd2jwBa1kVyJAdMUzO3oEUAUJtZrDihNL6HeVTmCUMq27%2film98tKLz2vSEs0ohleVr7a5Iw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=b1jUHrPA77UZ3YWZ3OEJHcqLZ0LnI5vhErh2FyB16IkQ%2fnB8z9cAdFdIx55sU7iI4MqWQKxwjTbQJYjvGwWf8AtMXRBB8ngVWgdEjLqYrZAqqP1MzN7QgNJLZ2yHWRup91ozHn84ykxEzf%2b5R9cTHkB5kqfgVZveum3vc9ex5Ow%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=b1jUHrPA77UZ3YWZ3OEJHcqLZ0LnI5vhErh2FyB16IkQ%2fnB8z9cAdFdIx55sU7iI4MqWQKxwjTbQJYjvGwWf8AtMXRBB8ngVWgdEjLqYrZAqqP1MzN7QgNJLZ2yHWRup91ozHn84ykxEzf%2b5R9cTHkB5kqfgVZveum3vc9ex5Ow%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wRHDsuQywMEIa9KmRIQHFzjQOvMlHeZpDZbdHiecRi6RWuFV3CTCX3Tmum%2bBYAI1YcHFfnk0wWICC3cNyg0RUjx%2bsp9EM9bmgriboO%2fbo87h1UvW9FoEXeQ6TBSK%2feeu1FPjDhbs34566ihRiVUzZ8f6S83o6AsGjX%2fN4Snf4wg%3d
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lack of stability throughout the case as well as two prior cases.  Appellant 

failed to maintain steady employment or a stable residence, had numerous 

criminal charges and attempted suicide on four occasions. Beeson v. Ark. 

Dep’t of Human Servs., 2011 Ark. App. 317. 

The children had been removed from their mother, and appellant, the 

children’s father, appealed the trial court’s permanent custody award to 

the maternal grandparents.  The court of appeals agreed with appellant 

that there was insufficient evidence to award custody to the grandparents.  

Six months prior to ordering custody with the grandparents appellant had 

not had a positive drug test, maintained employment and was living in an 

approved housing situation with his parents co-parenting another child, 

all with minimal assistance from DHS.  The appellate court reversed and 

remanded the trial court to reinstate temporary custody while DHS 

provides service to determine if he can parent the children.  See Chase v. 

Ark. Dep’t of Human Servs., 2012 Ark. App. 311.  On remand, the circuit 

court again granted the maternal grandparents permanent custody of the 

children, and the father appealed.  The court of appeals reversed and 

remanded, holding that the circuit court erred in awarding custody of the 

child to the grandparents instead of the father because the father was 

entitled to the preference given natural parents and that the court erred in 

finding the father unfit and untruthful.  Chase v. Ark. Dep’t of Human 

Servs., 2013 Ark. App. 474.           

Appellant first argued that the trial court erred in granting custody of his 

daughters (8 years and 14 months) without review of a home study prior to 

granting custody as required by law. The appellate court cited Arkansas 

Code Annotated section 9-27-355 (c)(1) requiring a written home study to 

be presented to the court prior to an award of custody, but found that 

appellant failed to preserve this issue for appeal.  Appellant then argued 

that the custodial placement with the maternal grandparents was not in 

his children’s best interest, particularly when the court did not order 

visitation to appellant’s sister or considering her as a back-up placement.  

The court considered testimony from the child’s counselor and family 

members and did not err in finding that placement with the grandparents 

was in the children’s best interest and necessary for their protection.  Rose 

v.  Ark. Dep’t of Human Servs., 2010 Ark. App. 668.   

The court of appeals affirmed the circuit court’s permanency planning 

order transferring custody to the mother and granting supervised 

visitation with the father.  Collier v. Ark. Dep’t of Human Servs., 2009 

Ark. App. 565. 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=BWGH4UDAmyEYKMXvI0A%2bfgtLUq90y0etu7optWrnuvO%2bLtg3SQrfafn78qYxuXtX%2buakeMy%2fJSfo4UWavINRQ3XJfFxRCLvsuVFJsN5%2binukabJo%2fERyltLBqcSHizvidO6APkOrOuwXUpfber4%2f4OhVbA40zhGA42E2O1HD5mc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=BWGH4UDAmyEYKMXvI0A%2bfgtLUq90y0etu7optWrnuvO%2bLtg3SQrfafn78qYxuXtX%2buakeMy%2fJSfo4UWavINRQ3XJfFxRCLvsuVFJsN5%2binukabJo%2fERyltLBqcSHizvidO6APkOrOuwXUpfber4%2f4OhVbA40zhGA42E2O1HD5mc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cjYLuuXGUEJ0OafydjDrQqv6ydCxspTvtgDeal4OZBuaipZT6C2MQJeHg7QdHMOniL%2blfNyZ%2b3zdGW2m8xjLmyBGOx1QZmwHo6D4Ts4ue3xa3yVdTMktAE4LqUwAeP2TsgwSNH65YXYnB5J6IWNG37vtShKjK%2fl9NvIO71zb534%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=cjYLuuXGUEJ0OafydjDrQqv6ydCxspTvtgDeal4OZBuaipZT6C2MQJeHg7QdHMOniL%2blfNyZ%2b3zdGW2m8xjLmyBGOx1QZmwHo6D4Ts4ue3xa3yVdTMktAE4LqUwAeP2TsgwSNH65YXYnB5J6IWNG37vtShKjK%2fl9NvIO71zb534%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=U4lZWV8r7WYkd4wUXxStKzDLbFI51okwbhwK5QMkMmk5FauIAnw2q9PpTOcVu2Rae%2frHr8rpGQHgXnbhvOxOaG0VcSFpKZtQqn3BTZ91imCMwHKOgpFUDNFNHt%2fTbIm1IorNwgklk7a2KmVB7uQA3ZEVXTYKynaIPzkSTEZwzG4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=U4lZWV8r7WYkd4wUXxStKzDLbFI51okwbhwK5QMkMmk5FauIAnw2q9PpTOcVu2Rae%2frHr8rpGQHgXnbhvOxOaG0VcSFpKZtQqn3BTZ91imCMwHKOgpFUDNFNHt%2fTbIm1IorNwgklk7a2KmVB7uQA3ZEVXTYKynaIPzkSTEZwzG4%3d
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Circuit court affirmed for placing child with father at permanency 

planning hearing. At the permanency planning hearing the court 

determined that it was in the juvenile’s best interest for the goal to be 

changed and he authorized plan for permanent placement with the 

juvenile’s father.  The court further made specific findings as to the 

permanency plan alternatives and why this plan was in the child’s best 

interest.  Appellant failed to demonstrate that the court erred.   

Appellant argued that the trial court erred because the father failed to 

show a material change of circumstances to warrant the change in 

custody.  Had this been a domestic relations case, the burden would be on 

the father to show such a change; however, it was a FINS case and the 

dispositions are governed solely by the juvenile code. 

Finally, appellant argues that it was not in the juvenile’s best interest  to 

be placed with his father and that her mental evaluation was faulty and 

there were variations of opinion about alleged sexual abuse. Due deference 

to assess credibility of the witness is left the trial judge, and the court 

found that it was not left with a distinct and firm conviction that a 

mistake had been made. The trial court was affirmed on all points.  

Judkins v. Ark. Dep’t of Human Servs., 97 Ark. App. 260 (2007). 

APPLA only IF… 

Authorize a plan for another permanent planned living arrangement (APPLA). 

The APPLA plan shall include a permanent planned living arrangement and 

addresses the quality of services, including, but not limited to, independent 

living services, if age appropriate, and a plan for the supervision and nurturing 

the juvenile will receive.  Ark. Code Ann. § 9-27-338(c)(7)(A). 

The court shall only accept APPLA only if DHS has documented to the circuit 

court a compelling reason for determining that it would not be in the best 

interest of the juvenile to follow one (1) of the other permanency plans. Ark. Code 

Ann. § 9-27-338(c)(7)(B). 

Required Reasonable Efforts - Adoption Safe Families Act (ASFA) Findings   

The court shall make a finding on whether DHS has made reasonable efforts and 

shall describe the efforts to finalize the permanency plan for the juvenile.  Ark. 

Code Ann. § 9-27-338(d). 

If a reasonable efforts to finalize the permanency plan is not made within the 

twelve (12) months of the date the child comes into care, the child becomes 

ineligible for IV-E funding from the end of the 12th month following the date the 

child is considered to have entered foster care, or the end of the month of the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vNVZJrtpAjWfyFpsvy%2bJ%2fmwBvffbM8SPbdGdH9%2bRM5n3CtrAnBQUxo9XJY7XVui1KmztjusANuzIbV21%2bvlixfiLDTG9Z9sGEY1TkyCh266hrm%2fpxWBuONh3XGTo6%2fkxceadtkkF5ElEIsVzZBpxqHBK6B%2fVq%2bHNt8Q0ZuOHaXk%3d
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most recent judicial determination to finalize permanency was made and 

remains ineligible until such a determination is made.  45 CFR Sec. 

1356.21(b)(2)(i).  

Fifteenth-Month Review Hearing 

 Purpose 

To determine if DHS shall file a TPR petition if the juvenile has been out of the 

home for fifteen (15) continuous months, excluding trial placements or runaway 

status, and the permanency planning hearing goal was either reunification or 

APPLA. Ark. Code Ann. § 9-27-359(a). 

Time Constraints 

When the juvenile has been out of the home for fifteen (15) continuous months, 

excluding trial placements and time on runaway status, the court should conduct 

a fifteen-month review hearing.  Ark. Code Ann. § 9-27-338(a)(1). 

A written order shall be filed by the court or by a party or party’s attorney as 

designated by the court and distributed to the parties within thirty (30) days of 

the date of the hearing or prior to the next hearing, whichever is sooner. Ark. 

Code Ann. § 9-27-359(e). 

If court approves permanency goal to terminate, DHS shall file TPR petition no 

later than the fifteenth month of the child’s entry into foster care. Ark. Code 

Ann. § 9-27-359(c). 

If court finds that the child should remain in an out-of-home placement, the 

court shall review the case every six (6) months with an annual permanency 

planning hearing.  Ark. Code Ann. § 9-27-359(d). 

Court Findings 

  The circuit court shall authorize DHS to file a TPR petition unless: 

(1)  The juvenile is being cared for by a relative who is willing to make a long-

term commitment pursuing adoption, guardianship, or permanent 

custody, and TPR is not in the juvenile’s best interest; Ark. Code Ann. § 9-

27-359(b)(1)(A). 

Permanent custody to maternal grandfather and his wife affirmed.  

Appellant argued insufficient evidence to support that custody was in 

child’s best interest.  Evidence supported that maternal grandfather had 

provided appellant’s son stability and he had been in his home since the 

review hearing.  Appellant continued to exhibit poor judgment in her 

relationship with her boyfriend. She failed to complete domestic violence 
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classes as directed and lacked the stability her son needed.  Penn v. Ark. 

Dep’t of Human Servs., 2013 Ark. App. 327.  

Appellant argued that the court erred in granting custody to a relative 

without first considering reunification, and that there was insufficient 

evidence to support a finding that it was in the children’s best interest.  The 

only time period under review for appeal was between the first permanency 

planning hearing and the fifteen month hearing.  The issue was the 

children’s well¬ being and the appellant’s inability to benefit from the 

services. The children’s counselor testified that the children were not able to 

return to the parents and would need a minimum of six months to address 

anxiety and anger issues resulting from visitation with parents.  The 

appellate court noted that a custody order with parental visitation was a 

favorable ruling for the parents since it was a fifteen-month review hearing 

which authorizes the court to terminate parental rights, except in limited 

circumstances. Anderson v. Ark. Dep’t of Human Servs., 2011 Ark. App. 

522.  

The trial court placed two younger children with their father and closed 

their case and left older youth in appellant’s home and the case remained 

open.  The children were removed from appellant’s home three times within 

in the past 15 months; appellant continued to have drug abuse problems; 

and there was evidence that the younger children were thriving in their 

father’s care. Coleman v. Ark. Dep’t of Human Servs., 2010 Ark. App. 851.  

(2) The juvenile is being cared for by his or her parent who is in foster care 

and termination is not in the juvenile’s best interest. Ark. Code Ann. § 9-

27-359(b)(1)(B). 

(3) DHS has documented in the case plan a compelling reason why 

termination is not in the juvenile’s best interest, and the court approves 

the compelling reasons, Ark. Code Ann. § 9-27-359(b)(2); or 

(4)  DHS has failed to provide the family services consistent with the time 

period in the case plan deemed necessary for the safe return of the 

juvenile if such services were required.   Ark. Code Ann. § 9-27-359(b)(3). 

Foster Youth Transition Plan Hearings 

Purpose 

Prior to closing a juvenile’s case, the court shall conduct a hearing to ensure 

compliance the foster youth transition plan.  Ark. Code Ann. § 9-27-363(h)-(i). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=D8JUVHrNUUJzOD%2f760mauR5lCS9xlax9QWMNMhkCxfpoADOTIRZqPHjQETyL5GIV7PXr9sczEFAQwPvdSDmf7rgxeHbSI9OfUhpRVpQKarJuw961VT5yad4taLH6qbTKlZaTrvHN7sPLfUY3dCxT9cFEHsSmgKMO0EjChjfsuhM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=D8JUVHrNUUJzOD%2f760mauR5lCS9xlax9QWMNMhkCxfpoADOTIRZqPHjQETyL5GIV7PXr9sczEFAQwPvdSDmf7rgxeHbSI9OfUhpRVpQKarJuw961VT5yad4taLH6qbTKlZaTrvHN7sPLfUY3dCxT9cFEHsSmgKMO0EjChjfsuhM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VNCQmmiarZE9bezOiKFeoXRp%2b47i0ZzI9sk%2fcqMkFS6%2bJojy0fNDDbnVKJEAW1xaSB%2bzK6VeqMGw%2f4S3f%2b9DXCTu5aceh%2bi%2bzXjw69el49ZWEsYpijHNxbTjhULEt7T%2b0ym%2bqG7D7PdQCYDkFOrmyQFNH1mF28G46IpmVBJj0mo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VNCQmmiarZE9bezOiKFeoXRp%2b47i0ZzI9sk%2fcqMkFS6%2bJojy0fNDDbnVKJEAW1xaSB%2bzK6VeqMGw%2f4S3f%2b9DXCTu5aceh%2bi%2bzXjw69el49ZWEsYpijHNxbTjhULEt7T%2b0ym%2bqG7D7PdQCYDkFOrmyQFNH1mF28G46IpmVBJj0mo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uLENuXbADGuJG%2bNNZ6mKlD%2ftOdj3NO86468xi5XryP%2bClxar3naepk8ya8C9Yh3%2f%2bveV5F5mjR7fHcYce%2fXwbSQraSE0cPseE6z7cr3aIXHtQS8ttsBmq06yb0Bj%2fVf6yoW6shmmEdmncrp4O2mBEyt2lcWRrYP%2bHElwJnIPrzo%3d
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Time Constraints 

DHS shall develop a transitional plan with every juvenile in foster care no later 

than the juvenile’s 17th birthday or within ninety (90) days of entering a foster 

care program for juveniles who enter foster care at seventeen (17) years of age or 

older.  Ark. Code Ann. § 9-27-363(b).  

Before closing a case, DHS shall provide a juvenile in foster care who reaches 

eighteen (18) years of age or before leaving foster care, whichever is later, his or 

her: 

(1)  Social security card; 

(2)  Certified birth certificate or verification of birth record, if available or 

should have been available to the department; 

(3)  Family photos in the possession of the department; 

(4)  All the juvenile’s health records for the time the juvenile was in foster 

care and any other medical records that were available or should have 

been available to the department; 

A juvenile who reaches eighteen (18) years of age and remains in foster 

care shall not be prevented from requesting that his or her health records 

remain private; and 

(5)  All of the juvenile’s educational records for the time the juvenile was in 

foster care and any other educational records that were available or 

should have been available to the department.  Ark. Code Ann. § 9-27-

363(e). 

Within thirty (30) days after the juvenile leaves foster care, DHS shall provide 

the juvenile a full accounting of all funds held by the department to which he or 

she is entitled, information on how to access the funds, and when the funds will 

be available.  Ark. Code Ann. § 9-27-363(f).  

DHS shall not request a circuit court to close a family in need of services case or 

dependency-neglect case involving a juvenile in foster care until the department 

complies with this section.  Ark. Code Ann. § 9-27-363(g). 

A circuit court shall continue jurisdiction over a juvenile who has reached 

eighteen (18) years of age to ensure compliance with Arkansas Code Annotated 

section § 9-28-114.  Ark. Code Ann. § 9-27-363(i). 
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Notice 

DHS shall provide notice to the juvenile and his or her attorney before a hearing 

in which the department or another party requests a court to close the case is 

held.  Ark. Code Ann. § 9-27-363(h). 

Transition Plan 

The plan shall include without limitation written information and confirmation 

concerning: 

(1)  The juvenile’s right to stay in foster care after reaching eighteen (18) 

years of age for education, treatment, or work and specific programs and 

services, including without limitation the John H. Chafee Foster Care 

Independence Program and other transitional services; and 

(2)  The juvenile’s case, including his or her biological family, foster care 

placement history, tribal information if applicable, and the whereabouts 

of siblings, if any, unless a court determines that release of information 

pertaining to a sibling would jeopardize the safety or welfare of the 

sibling.  Ark. Code Ann. § 9-27-363(b). 

DHS shall assist the juvenile with the following: 

(1)  Completing applications for ARKids First, Medicaid, or assistance in 

obtaining other health insurance; 

(2)  Referrals to transitional housing, if available, or assistance in securing 

other housing; and 

(3)  Assistance in obtaining employment or other financial support; 

(4)  Applying for admission to a college or university, to a vocational training 

program, or to another educational institution and in obtaining financial 

aid, when appropriate; and 

(5)  Developing and maintaining relationships with individuals who are 

important to the juvenile and who may serve as resources to the juvenile 

based on his or her best interests.  Ark. Code Ann. § 9-27-363(c). 

A juvenile and his or her attorney shall fully participate in the development of 

his or her transitional plan, to the extent that the juvenile is able to participate 

medically and developmentally.  Ark. Code Ann. § 9-27-363(d). 

Court Finding 

A court may terminate jurisdiction upon a showing that: 
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(1)  DHS has complied with Arkansas Code Annotated section 9-27-363, or 

(2)  The juvenile has refused the services. Ark. Code Ann. § 9-27-363(k). 

The court can continue jurisdiction for other reasons as provided for by law.  Ark. 

Code Ann. § 9-27-363(j). 

Termination of Parental Rights (TPR) Hearing  

 Purpose 

To be used only when DHS is attempting to clear a juvenile for permanent 

placement.  Ark. Code Ann. § 9-27-341(a)(2). 

To provide permanency in a juvenile’s life when a return home is contrary to the 

juvenile’s health, safety, or welfare, and it appears from the evidence that the 

return home cannot be accomplished in a reasonable period of time, as viewed 

from the juvenile’s perspective.  Ark. Code Ann. § 9-27-341(a)(3). 

A parent’s resumption of contact or overtures toward participating in the case 

plan or following the orders of the court following the PPH and preceding the 

TPR hearing is an insufficient reason not to terminate parental rights.  Ark. 

Code Ann. § 9-27-341(a)(4)(A).   

TPR affirmed after original termination case was reversed and remanded 

to the circuit court with instruction to consider appellant’s recent stability.  

The appellate court noted that the circuit court followed the appellate 

court’s instructions and found no compelling evidence that appellant’s 

recent mental health improvements were anything but “cyclic 

improvement… [that appellant] had not progressed to provide stability in 

all other aspects of her life necessary to keep [her child] out of danger.”    

Prows v. Ark. Dep’t of Human Servs., 2009 Ark. App. 206. 

The court of appeals held that the trial court erred and reversed 

appellant’s termination of parental rights.  The court held it was an error 

for the trial court not to consider appellant’s recent improvements prior to 

the termination hearing.  The appellate court recognized that evidence 

prior to termination might not outweigh other evidence demonstrating a 

failure to remedy the situation that caused removal, but the court 

remanded the case and directed the circuit court to consider such evidence.  

Prows v. Ark. Dep’t of Human Servs., 102 Ark. App. 205 (2008). 

The supreme court noted that appellant’s recent steps prior to the 

termination hearing to gain employment and housing did not negate her 

history of instability.  When appellant did work, it was with a temporary 

agency, and at the time of the termination hearing, she was laid off.  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=KzM0RCEbE0S0GR7DV8YfG9%2fz0ViHHu1l%2bWUyPiCmtRCgRVGAOVuHEzfIK%2b4MsNLcyHMNzv4pVVeOKtKLaYwF%2bXS9SRtuqrHtPIWBxWcGeHIJOKTbsODJRBC48mHhalM3SjilnjEW9A9hjy4akc6eR2h3U6gEe4JvBFZPq%2bbsEPY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=q6z4%2fPvswdJpWykyF3rGOo91%2faiEjzkGf7SpbUpg6MBR4tUu9ufb7IGNho7SvbkGUIFqVrOeyEQIjvbD8j7t3GW4%2bZ5SZ2R4tqNpQ%2fVZJZ3TBAHDKAJt%2fyCMyMMzqT5hRefH9aEcN4kZ60zodwdIGnO%2fZXF2mxVwm9CGcVhM2k4%3d
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Appellant never provided documented evidence of support payments for the 

children despite the trial court’s request.  Appellant married a convicted 

sex offender, who as a condition of his parole could not have any 

unsupervised contact with minors, after her four minor children were 

placed in foster care.  Appellant failed to maintain her counseling and 

medication management for depression. 

The supreme court stated the bottom line is that the evidence was clear 

that these children needed a permanent and stable environment.   

Although the appellant began to make some progress, the children had 

been out of the home for two years and “her compliance was at the eleventh 

hour.   It was not an error for the trial court to disregard the progress she 

had made immediately before the termination hearing.  This progress did 

not outweigh other evidence demonstrating a failure to comply and remedy 

the situation that caused the children to be removed. Camarillo-Cox v. Ark. 

Dep’t of Human Servs., 360 Ark. 340 (2005). 

Termination of parental rights was pursued because a return of the child 

to the appellant’s home would have been contrary to the child’s health, 

safety, or welfare and because it appeared that the return could not be 

accomplished within a reasonable period of time.  M.T. v. Ark. Dep’t of 

Human Servs., 58 Ark. App. 302 (1997). 

The intent of the TPR statute is to provide permanency in a juvenile’s life 

when a return is contrary to the juvenile’s health, safety, or welfare, and it 

appears from the evidence that return to the family home cannot be 

accomplished within a reasonable time. Crawford v. Ark. Dep’t of Human 

Servs., 330 Ark. 152 (1997); Thompson v. Ark. Dep’t of Human Servs., 59 

Ark. App. 141 (1997). 

 Time Constraints 

If the court determines that the permanency goal is adoption at the PPH, DHS 

shall file a TPR petition within thirty (30) days of the PPH hearing. Ark. Code 

Ann. § 9-27-338(f).  

Termination upheld where appellants argued that the court failed to have 

a permanency planning hearing within thirty (30) days of the order of no- 

reunification services.  DHS provided notice and petitions of its intent to 

seek dependency-neglect adjudication, a no-reunification services order, 

and to terminate parental rights.  DHS requested that it be allowed to set 

all the hearings on the same day.   The trial court conducted all of these 

hearings on the same day, including a permanency planning hearing.  

Appellant was provided proper notice and due process. Phillips v. Ark. 

Dep’t of Human Servs., 85 Ark. App. 450 (2004). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=I86KoiHIYwSPANE9agleNfGEMTRh9kKRrPDaQECTpesxnU1pmKQ2dPuWmycXN4zjz6srrGi4o4X2TO%2f8E3dFYbrZct2jMr4LxqcqtgLnBhlMD4EQUeFRcc%2b843mP%2b0V73xLMK286Tz1a79JPu4pm5IizzhqWBAoLVty9sRvJo0Q%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=I86KoiHIYwSPANE9agleNfGEMTRh9kKRrPDaQECTpesxnU1pmKQ2dPuWmycXN4zjz6srrGi4o4X2TO%2f8E3dFYbrZct2jMr4LxqcqtgLnBhlMD4EQUeFRcc%2b843mP%2b0V73xLMK286Tz1a79JPu4pm5IizzhqWBAoLVty9sRvJo0Q%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=D9Kd28oCg4BjDXWRRwuiRHrgbM%2b9MEKuUwawj8HOpVGKe1uHXgIwAl90274Xg7uaXK4CTjBSqR%2fo5YLhOdFwFZyp1zMtC%2bsTo3ATGdbRZ92ldKZejr9YfI%2bxneUa0GBzNTM3a1IoQ6odSSwCeW2X%2bYeNpknGAYdDlVwTQVXM2LA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=D9Kd28oCg4BjDXWRRwuiRHrgbM%2b9MEKuUwawj8HOpVGKe1uHXgIwAl90274Xg7uaXK4CTjBSqR%2fo5YLhOdFwFZyp1zMtC%2bsTo3ATGdbRZ92ldKZejr9YfI%2bxneUa0GBzNTM3a1IoQ6odSSwCeW2X%2bYeNpknGAYdDlVwTQVXM2LA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uZcHyAgU8Fn0%2fRmCFX6LU1%2f43WpT43qiid%2bj3D3SB0bSaGRhRvtOMRAkk0%2fTvwDtWkHvKuxIyXnTcJMJaPLK639R7%2bYhHTGLB2lHXdORsjshQ84pOSc5rA%2fMM3%2fIU9czPGCkiOiIqZtd%2b0IupzP74dRuTDzyHFo2lX4Q2Em7XKs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uZcHyAgU8Fn0%2fRmCFX6LU1%2f43WpT43qiid%2bj3D3SB0bSaGRhRvtOMRAkk0%2fTvwDtWkHvKuxIyXnTcJMJaPLK639R7%2bYhHTGLB2lHXdORsjshQ84pOSc5rA%2fMM3%2fIU9czPGCkiOiIqZtd%2b0IupzP74dRuTDzyHFo2lX4Q2Em7XKs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yYZCGlGeB1RkHrU9mCCJAXuRkPsFMwrJRlBvkNH7cj9yPwE8WFbgDTU97FS6uaAIrW%2bW5YYvyqiB%2f0WLz09Gai1KTKpvlld%2b2Szf15qsQe%2f2kmXT%2bIEx0MpPEibj3ncGTdsWS%2fylrPnT8yMb7HSae%2fBMQf8M89dS0rgZocZfvL4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yYZCGlGeB1RkHrU9mCCJAXuRkPsFMwrJRlBvkNH7cj9yPwE8WFbgDTU97FS6uaAIrW%2bW5YYvyqiB%2f0WLz09Gai1KTKpvlld%2b2Szf15qsQe%2f2kmXT%2bIEx0MpPEibj3ncGTdsWS%2fylrPnT8yMb7HSae%2fBMQf8M89dS0rgZocZfvL4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Q9dtmw%2fG9mcvASmgapPoOlLqk4Gt8s%2bokh5zdAc2FYMCY6aCfFKw4ft9S%2fDujYuOYDKQSKRL9Fh%2fIkIqEobjelPZTaza182BLCJ3ao72Cu7Vv6o3kSYW3y6b4czm2TtgjfUxcqLWP4jLrhS5l9JYse4KsOYfRWGFXf19HYTebkY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Q9dtmw%2fG9mcvASmgapPoOlLqk4Gt8s%2bokh5zdAc2FYMCY6aCfFKw4ft9S%2fDujYuOYDKQSKRL9Fh%2fIkIqEobjelPZTaza182BLCJ3ao72Cu7Vv6o3kSYW3y6b4czm2TtgjfUxcqLWP4jLrhS5l9JYse4KsOYfRWGFXf19HYTebkY%3d


212 

 

If court approves permanency goal to be adoption at the fifteenth-month hearing, 

DHS shall file TPR petition no later than the fifteenth month of the child’s entry 

into foster care.  Ark. Code Ann. § 9-27-359(c). 

The court shall conduct and complete TPR hearing within ninety (90) days from 

the date the TPR petition is filed, unless continued for a good cause as 

articulated in the written order of the court.   Ark. Code Ann. § 9-27-341(d).  

The circuit court held a termination hearing where appellant was 

represented by appointed counsel.  However, appellant moved for a 

continuance for a retained lawyer to represent her and on appeal argued 

that, in order to protect her parental rights, she should have been afforded 

a continuance to consult with another attorney. The court of appeals held 

that the circuit court did not abuse its discretion in denying appellant’s 

motion for continuance because, during the approximate four-month 

period leading up to the termination hearing, another attorney did not 

enter an appearance, request a continuance, or appear before the circuit 

court.  Appellant failed to demonstrate any prejudice and offered no 

explanation of how her case would have proceeded differently with a 

different attorney.  Hill v. Ark. Dep’t of Human Servs., 2013 Ark. App. 

760. 

Appellant argued that the trial court abused its discretion in denying her 

continuance.  There was no abuse where the trial court considered 

appellant’s arguments and determined the information sought would not 

impact its decision in the termination hearing.  The appellant failed to 

show prejudice.  The court allowed appellant to testify to the information 

she was attempting to enter at the termination hearing concerning her 

anticipated release date and that she was attempting to enter a drug 

rehabilitation program and the court considered this in its decision.  The 

information that appellant sought to obtain corroborated her evidence and 

did not add to the testimony.  Sanderson v. Ark. Dep’t of Human Servs., 

2012 Ark. App. 481.  

Failure to hold the termination hearing within ninety (90) days of the 

filing of the petition does not deprive the trial court of jurisdiction.  

Reversal would not be appropriate absent a showing of prejudice resulting 

from the time delay.  Hill v. Ark. Dep’t of Human Servs., 2012 Ark. App. 

108.   

Appellant’s sole point on appeal is that the trial court erred in denying her 

motion for a continuance.  Counsel was appointed in June 2010 and the 

termination hearing was set in August 2010.  Yet counsel waited until the 

afternoon before the hearing to seek a continuance based partly on lack of 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DgIFuuzeWLnuetKWXuHNoVgSl%2bqookdz7oEoJ0HZc1AJToZlv5fCr%2fbIH6jtx0wBOszyGC1s3sbLSkwAZvnD8ZwiujOf0G6rytT9sh6ThhUID8DfyNDw%2bcjR%2fqW%2fftDeD4bqQxVnDvYwDBdm%2fCeUB%2b99RLMTsEzzf%2fwTDVuWn8E%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DgIFuuzeWLnuetKWXuHNoVgSl%2bqookdz7oEoJ0HZc1AJToZlv5fCr%2fbIH6jtx0wBOszyGC1s3sbLSkwAZvnD8ZwiujOf0G6rytT9sh6ThhUID8DfyNDw%2bcjR%2fqW%2fftDeD4bqQxVnDvYwDBdm%2fCeUB%2b99RLMTsEzzf%2fwTDVuWn8E%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Nx0Br1IY4fmisLdCULjW1%2flWN55YKiUZQRHZNUCjzwSefCIMdAHJe76iwexjjLpQFW6nORaIaWceK7VRGbnpzPprCk%2feEMIGVQ13gt%2bTjdyZwIzsFaUWa%2b5yuFsDFRdlrHW9WIjZVVZtr8bo98bMDc7TyVBEoT3i3zkKBiTUk4k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Nx0Br1IY4fmisLdCULjW1%2flWN55YKiUZQRHZNUCjzwSefCIMdAHJe76iwexjjLpQFW6nORaIaWceK7VRGbnpzPprCk%2feEMIGVQ13gt%2bTjdyZwIzsFaUWa%2b5yuFsDFRdlrHW9WIjZVVZtr8bo98bMDc7TyVBEoT3i3zkKBiTUk4k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SjpMIoFmlCn1LRWt2r7MMtLKygC6FLGo2ql8snTgy3Ppo16KKIVc10y%2bvXrdk0rMVAkRCFU9%2bWsmi%2bXXcvlujShTVx8iXRcn9bEAvCjXSTZnmrAe1DJNtALIEtN%2bYgH3VrLmdH3SiW3Nm%2fQlMRThxTFeng2kZ5mnI9%2bY54IwVGs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SjpMIoFmlCn1LRWt2r7MMtLKygC6FLGo2ql8snTgy3Ppo16KKIVc10y%2bvXrdk0rMVAkRCFU9%2bWsmi%2bXXcvlujShTVx8iXRcn9bEAvCjXSTZnmrAe1DJNtALIEtN%2bYgH3VrLmdH3SiW3Nm%2fQlMRThxTFeng2kZ5mnI9%2bY54IwVGs%3d
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preparedness. Failure to exercise diligence is a factor for the trial court to 

consider in determining whether to grant a continuance.  Appellant could 

not show prejudice in going forward with the termination hearing prior to 

a criminal status hearing to schedule appellant's criminal trial, nor did 

the trial court rely on the duration of appellant's incarceration as ground 

for termination.  The trial court considered the merits of the continuance 

and denied it because appellant could not demonstrate an advantage to a 

one-month continuance.  Chrihfield v. Ark. Dep’t of Human Servs., 2011 

Ark. App. 516.  

Appellant argued that the court abused its discretion in failing to grant 

her a continuance but failed to show why the denial of her continuance 

was an abuse of discretion or how she was prejudiced. Renfro v. Ark. Dep’t 

of Human Servs., 2011 Ark. App. 419.  

Appellant argued that circuit court erred in denying her motion for 

continuance because her denial precluded her from presenting evidence 

supporting that termination was not necessary.   In deciding to grant a 

continuance the court should consider the following factors: the diligence 

of the movant; the probable effect of the testimony at trial; the likelihood of 

procuring the witnesses’ attendance in the event of postponement; and the 

filing of an affidavit, stating not only what fact the witness would prove, 

but also that appellant believes them to be true.   The court did not err.  

Appellant could have subpoenaed the witness in question or deposed the 

witness upon learning that the DHS witness would not be available.  

Further, the affidavit did not explain the evidence that appellant would 

prove to be true.  Jones-Lee v. Ark. Dep’t of Human Servs., 2009 Ark. App. 

160. 

TPR reversed and remanded.  The court of appeals held that the trial court 

abused its discretion in denying appellant’s motion for a continuance 

allowing her to relinquish her parental rights with consent for her mother 

to adopt.  The court noted that a continuance would have accomplished 

permanency quicker for the child than proceeding with the hearing and 

that the child’s sibling had already been adopted by appellant’s mother.  

Rhine v. Ark. Dep’t of Human Servs., 101 Ark. App. 370 (2008). 

TPR affirmed. The appellant failed to appear for the termination hearing 

and later filed this appeal arguing, first, that the trial court erred in 

terminating his parental rights by default. Court found that the record 

revealed that, although the trial court granted a motion for default 

judgment, evidence was properly taken and reviewed at the hearing, and 

so a default judgment was not rendered.  Court found that the decision to 

terminate did fully take into consideration the appellant’s fundamental 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Ap0S2FgRFSj7qaXIsiFO%2beOjq2XH09qsI7mdJJ2wp8VmEi%2fQ0qTyY9XgOFB5kSXHbawEW%2ftPYUUnkTz1Ss%2bAEgq9wtiuDKNMCMzfJ4OL2rvu6S9vDuaYkKmXRkdto%2fuW%2bOwUZZGlUEPI%2f64IctPNyUKH%2ba1IT8%2fNjMUuTVeEomI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Ap0S2FgRFSj7qaXIsiFO%2beOjq2XH09qsI7mdJJ2wp8VmEi%2fQ0qTyY9XgOFB5kSXHbawEW%2ftPYUUnkTz1Ss%2bAEgq9wtiuDKNMCMzfJ4OL2rvu6S9vDuaYkKmXRkdto%2fuW%2bOwUZZGlUEPI%2f64IctPNyUKH%2ba1IT8%2fNjMUuTVeEomI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=QCcgU2O41qgR3cGDO3l7DuCVL2PbUaCW7DnXYnX%2fYPgoSE5ikTKY9689XUXd6uTr6J06599Hum7vGdH9TU2ReBWS3QoUmng2oBdMXINWgiJjYBkgsx7XogcAd5oI8egIE1SwvlPO6rC%2flPsP8s8vB%2fv6WT0b1QoDwRIP0BkUdbc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=QCcgU2O41qgR3cGDO3l7DuCVL2PbUaCW7DnXYnX%2fYPgoSE5ikTKY9689XUXd6uTr6J06599Hum7vGdH9TU2ReBWS3QoUmng2oBdMXINWgiJjYBkgsx7XogcAd5oI8egIE1SwvlPO6rC%2flPsP8s8vB%2fv6WT0b1QoDwRIP0BkUdbc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=IQzcWzUX96AxuKH108V8TlcCjmbkxBN8dwMPWIjJQZlGNd%2bOLZ%2fcLXkNy9qgm9VRjsfJhCTzldTGLwQPUm7F35MX0PtSyAS57Ip%2fuq7FM%2fKNkI4EH9HnMKVCs1fXkVIjtp1nxqndZ3eR%2f1PhBGbZlraZxI12SmGRckfUvf7pSvM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=IQzcWzUX96AxuKH108V8TlcCjmbkxBN8dwMPWIjJQZlGNd%2bOLZ%2fcLXkNy9qgm9VRjsfJhCTzldTGLwQPUm7F35MX0PtSyAS57Ip%2fuq7FM%2fKNkI4EH9HnMKVCs1fXkVIjtp1nxqndZ3eR%2f1PhBGbZlraZxI12SmGRckfUvf7pSvM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yXKaCeRmorJw4BmLlTBfDsuYpOaezcPKCCxp6zhTWjbRYGC78DcNyCKR2RjjfLI%2b29bCWTEdJN8aK7u86AEZh0OQJo%2fHDsbRDSzetk1iGgEVhxuJ8eOhFBetwjboYvcxJEX%2bAQ1Ww8BEwBC%2fetnhDTdB433aNTrM6J%2fHrHmW1%2bI%3d
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rights as a parent and did safeguard the appellant’s constitutional 

protections, as well as to determine the children’s best interest.  Osborne v. 

Ark. Dep’t of Human Servs., 98 Ark. App. 129 (2007).  

The trial court’s findings constituted more than clear and convincing 

evidence to terminate parental rights.  The only other adverse ruling of the 

trial court was the denial of the motion for a continuance.  The granting or 

denial of a continuance is in the sound discretion of the trial court, and the 

court should consider the following factors: 

  o The diligence of the movant; 

o The probable effect of the testimony at trial; 

o The likelihood of procuring the witnesses’ attendance in the event of 

the postponement; 

o The filing of an affidavit, stating not only what facts the witness 

would prove but what the appellant believes to be true; and  

o The appellant must show prejudice from denial. Green v. State, 

354 Ark. 210 (2003).  

The attorney requesting the continuance was not diligent because she did 

not request the continuance until the day of the trial and her client was not 

prejudiced because she was able to participate in the hearing via 

telephone.  TPR affirmed and counsel’s motion to withdraw granted. 

Smith v. Ark. Dep’t of Human Servs., 93 Ark. App. 395 (2005). 

A written order shall be filed by the court or by a party or party’s counsel as 

designated by the court within thirty (30) days of the date of the termination 

hearing or before the next hearing, whichever is sooner.  Ark. Code Ann. § 9-27-

341(e). 

Appellant argued that the trial court’s termination was clearly erroneous 

and that the order should be vacated because it was not filed within thirty 

(30) days. The court did not lose jurisdiction because the order was not 

filed within thirty (30) days from the date of the hearing.  Wade v. Ark. 

Dep’t of Human Servs., 337 Ark. 353 (1999). 

After the TPR hearing, the court shall review the case at least every six (6) 

months, and a permanency planning hearing shall be held each year following 

the initial permanency hearing until permanency is achieved for that juvenile.  

Ark. Code Ann. § 9-27-341(f).  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=tWm2I1p61G9JwjxNhAqVSO4biwwFHVUTzDkXgnbFMDwhAlBGlekMpBj4zT59AKyteb12xyqGsshcpaay0x%2fWJ4lLnhqiCc4828Vxiwb0rANGEKiIxsOWDzEy8mGbvrUZ1mA4uCcZ57ROGrQuKd9ij%2b5KGuxVm2EJsuTcQKw64Fg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=tWm2I1p61G9JwjxNhAqVSO4biwwFHVUTzDkXgnbFMDwhAlBGlekMpBj4zT59AKyteb12xyqGsshcpaay0x%2fWJ4lLnhqiCc4828Vxiwb0rANGEKiIxsOWDzEy8mGbvrUZ1mA4uCcZ57ROGrQuKd9ij%2b5KGuxVm2EJsuTcQKw64Fg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3nAEaoJbPdj2iQxYYRunf2K6ILMobKpN1l3hmzMJhsXnPp4hzA9XPbE2OT5ch5mEoY8QtZLsD1CUZ37hYoQmBLAtknfv0bmis1QSKMzq%2f8bxTjdMqYezHQP2bj67Y7jIj%2fleBxpjOnrZlNAMYyLa6vmaXvHp%2fBY4%2bQulhRx5PhU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3nAEaoJbPdj2iQxYYRunf2K6ILMobKpN1l3hmzMJhsXnPp4hzA9XPbE2OT5ch5mEoY8QtZLsD1CUZ37hYoQmBLAtknfv0bmis1QSKMzq%2f8bxTjdMqYezHQP2bj67Y7jIj%2fleBxpjOnrZlNAMYyLa6vmaXvHp%2fBY4%2bQulhRx5PhU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yZl3GsK9%2b8fzETSHCuMIabFvI22xktNYXsEX22XogL3c2DfSCBfNO5kQK09%2bCTK5UJiCPuoRl8DuaLEovS5597nwbLt0O9s2bf840neWuUH3I9As8jLADn8FQqWgk06CdOHy0lBk2tMjDHQjpZNcEFP45NJyI1v5T7LJiZ5nrj0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=B1Q3gDgCxYEJFZVQZd8ps9Y37z%2fe03GpVuBrILIs5s56lbJqoIkK06hThNSslmqhivrcu95Cduu%2bwRAQnvARs0B1tdK1E9mCulIdh3J24qepwMrG1BOHhbW5uuV9tUxKo3juhcrNLn389LSYJXDX6yXGlRn3c7NG2mwKSRY1%2btM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=B1Q3gDgCxYEJFZVQZd8ps9Y37z%2fe03GpVuBrILIs5s56lbJqoIkK06hThNSslmqhivrcu95Cduu%2bwRAQnvARs0B1tdK1E9mCulIdh3J24qepwMrG1BOHhbW5uuV9tUxKo3juhcrNLn389LSYJXDX6yXGlRn3c7NG2mwKSRY1%2btM%3d
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A permanency planning hearing is not a prerequisite to the filing of a TPR 

petition or for the court’s consideration of a TPR petition.  Ark. Code Ann. § 9-27-

341(b)(1)(B). 

The court shall not transfer any case in which a TPR petition has been filed 

unless the court has taken final action on the petition.  Ark. Code Ann. § 9-27-

307(b)(2). 

 Notice 

The petitioner shall serve the petition as required under Rule 5 of the Arkansas 

Rules of Civil Procedure, except service shall be required under Rule 4 under the 

Rules of Civil Procedure if the: 

(1) Parent was not served under Rule 4 at the initiation of the proceeding; 

(2) Parent is not represented by an attorney; 

(3) Initiation of the proceeding was more than two years ago; or 

(4) Court orders service of the TPR petition as required under Rule 4.  Ark. 

Code Ann. § 9-27-341(b)(2)(A). 

Appellant argued that she lacked notice of the issues she had to defend 

against at the termination hearing because that the TPR petition was filed 

in June 2012 and most of the issues discussed occurred after August 2012.   

Failure to raise this issue below precludes appellate review.  Permitting the 

introduction of proof on an issue not raised in the pleading constitutes an 

implied consent to trial on that issue.  Anthony v. Ark. Dep’t of Human 

Servs., 2013 Ark. App. 556.   

Appellant argued that the trial court erred in relying on a ground (support 

and contact) to terminate not pled in the petition violating his due process 

rights.  Appellant is correct on this point.  There was no notice and DHS 

never amended its petition or moved to conform the pleading to proof. The 

first time appellant was placed on notice of the ground was in the order 

terminating his rights.  Appellant was denied the opportunity to develop a 

defense against the ground or to address this ground in closing arguments.  

Due process requires that appellant be afforded an opportunity to properly 

defend the allegations against him prior to terminating his parental rights 

and as such the court’s reliance on this ground was clearly erroneous.  

Jackson v. Ark. Dep’t of Human Servs., 2013 Ark. App. 411.  

Although the trial court made a mistake in finding that appellants’ rights 

were involuntarily terminated as to five children, it was of no legal 

consequence.  Appellant had five prior children terminated and only three 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=JfChDFAkONCHpck4uSU1pfq07zOAKCcVyESwKwWaPJf8JxkyCQJrEGVCNRjVBNAovRgOYqIzuxI3OtGdiFrdz8SgjF%2fFnuBVds3wZx9Ogy1bFZOTL3hrhXflebjNQKSR5zb3opyLDlwk0X6la9jkPdichOhtWLcI1Cop23q0IbE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=JfChDFAkONCHpck4uSU1pfq07zOAKCcVyESwKwWaPJf8JxkyCQJrEGVCNRjVBNAovRgOYqIzuxI3OtGdiFrdz8SgjF%2fFnuBVds3wZx9Ogy1bFZOTL3hrhXflebjNQKSR5zb3opyLDlwk0X6la9jkPdichOhtWLcI1Cop23q0IbE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=LywpIQGt%2fDK8Orkvp1ldjSxIqx6eO6HHvg86CE8B7xxjsOnK0QaV7sMnyLYjF04T%2bFZ5dkyskZIArPhkKIhJ18yZUlSdbLmhvZ8sFTMjABAqz2GdyEJlGclKwnZZBIezvyRMXAIr26%2bOBlesX6%2f8f%2fqzBZPQpH9J1ejseilwi1E%3d
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had been involuntarily terminated in 2010.  The ground only requires 

prior involuntary termination as to a sibling of a child. 

The appellate court also noted that due process requires notice to a parent 

and grounds must be pled in a petition to constitute a ground for 

termination. The court also cautioned the judiciary not to alter or 

disregard the language of termination grounds.  If the facts do not fit the 

grounds as worded, it should not be used.  Jones v. Ark. Dep’t of Human 

Servs., 2011 Ark. App. 632. 

Appellant did not challenge the TPR, but argued that DHS failed to meet 

the notice requirements of the Indian Child Welfare Act (ICWA).  ICWA 

did not apply because it only applies in cases involving an Indian child 

under 25 U.S.C. §1903(4).  In order to qualify the child or its parent must 

be a member of an Indian Tribe eligible to receive federal services. 25 

U.S.C. § 1903(8).  See 73 Fed. Reg. 18553-57 (Apr. 4, 2008); 72 Fed. Reg. 

13648-52 (Mar. 22, 2007) for list of eligible tribes; Masterson-Heard  v. 

Ark. Dep’t of Human Servs., 2009 Ark. App. 623. 

Reversed and remanded as to the appellant, putative father.  Although, 

DHS recognized appellant as the father early in the case and even named 

him in the case plan, he was not named as a party as required by 

Arkansas Code Annotated section 9-27-311 or served a copy of the 

dependency-neglect petition as required by Arkansas Code Annotated 

section 9-27-312 or the Arkansas Rules of Civil Procedure.  Appellant was 

not provided notice to hearings or offered any services. 

Appellant was named as a defendant twenty-two months later when DHS 

filed a TPR petition alleging that he failed to establish paternity, provide 

support or maintain contact, and failed to comply with the case plan and 

court orders to which he was never a party.  The court held that the basic 

due process guarantees were not provided and it was not harmless error.  

DHS has a duty to parents in dependency-neglect cases and that duty is 

not triggered by requests by parent. Tuck v. Ark. Dep’t of Human Servs., 

103 Ark. App. 263 (2008). 

TPR affirmed.  Appellant first argued that the trial court erred because the 

petitioner did not provide notice that a TPR hearing would be conducted at 

the adjudication hearing.  However, the appellants did not preserve this 

issue for appeal because they did not appeal the adjudication order.  

Sowell v. Ark. Dep’t of Human Servs., 96 Ark. App. 325 (2006). 

Termination upheld where DHS provided notice and petitions of its intent 

to seek a dependency-neglect adjudication, a no-reunification services 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YOWwKPRm7zAoeyG4UcZU3o2wgtQ7iQ3eUNdY%2fotjZHhjLm7O9SxZ5Y3hHD8O6KY08jZkeZqrFtCJlN%2brwV9%2fydIs9mSYlnG%2fhi4PFx58OMBg1WOJxJjW8YFwz47Z8sZXXXC4hCy6%2fYSJ4wTFtDGw7PXb6dIZ%2blWqKYwlE4QTBjM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YOWwKPRm7zAoeyG4UcZU3o2wgtQ7iQ3eUNdY%2fotjZHhjLm7O9SxZ5Y3hHD8O6KY08jZkeZqrFtCJlN%2brwV9%2fydIs9mSYlnG%2fhi4PFx58OMBg1WOJxJjW8YFwz47Z8sZXXXC4hCy6%2fYSJ4wTFtDGw7PXb6dIZ%2blWqKYwlE4QTBjM%3d
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=37686&dbid=0
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=37686&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=LzCFDW5hbc3miB0nYCFQz7XM8Dn2STLPw26y4OveowONL6T%2fdDU7f6FjlvedaI1S6anyWRiq6H%2fObsC%2fnzFCuQwKbLG60MZGmEVU4MU7Q0weUY5g3aOA0tNisep0RMcz0kHxkh92Bdy3R5DbEKgKO3wp3yIRo7TgC0M0dFBNY%2bM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=LzCFDW5hbc3miB0nYCFQz7XM8Dn2STLPw26y4OveowONL6T%2fdDU7f6FjlvedaI1S6anyWRiq6H%2fObsC%2fnzFCuQwKbLG60MZGmEVU4MU7Q0weUY5g3aOA0tNisep0RMcz0kHxkh92Bdy3R5DbEKgKO3wp3yIRo7TgC0M0dFBNY%2bM%3d
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order, and to terminate parental rights in the same day.  Appellant was 

provided proper notice and due process. Phillips v. Ark. Dep’t of Human 

Servs., 85 Ark. App. 450 (2004). 

In addition to constructive notice, the petitioner shall check the putative father 

registry if the name or whereabouts of the putative father are unknown.  Ark. 

Code Ann. § 9-27-341(b)(2)(B). 

TPR Petition 

Appellant argued that there were errors in the petition and that his rights 

cannot be terminated on provisions not pled.  He argued that the only 

ground applicable was “other factors” and it was not checked on the courts 

form order.  Although the trial court failed to check the blank for “other 

factors on the form order, it did circle parents within that section and it is 

clear that the court relied on this ground to terminate parental rights, 

which was pled in the petition. Clements v. Arkansas Dept. of Human 

Services, 2013 Ark. App. 493.   

Appellant argued that the trial court erred in relying on a ground (support 

and contact) to terminate not pled in the petition violating his due process 

rights.  Appellant is correct on this point.  There was no notice and DHS 

never amended its petition or moved to conform the pleading to proof. The 

first time appellant was placed on notice of the ground was in the order 

terminating his rights.  Appellant was denied the opportunity to develop a 

defense against the ground or to address this ground in closing arguments.  

Due process requires that appellant be afforded an opportunity to properly 

defend the allegations against him prior to terminating his parental rights 

and as such the court’s reliance on this ground was clearly erroneous.  

Jackson v. Ark. Dep’t of Human Servs., 2013 Ark. App. 411. 

TPR is a remedy available only to DHS or the attorney ad litem.   Ark. Code Ann. 

§ 9-27-341(a)(1)(A).  

Termination of parental rights is a remedy available only to DHS (and to 

an attorney ad litem beginning in 1997 after case decided) and not to 

private litigants; therefore, the right of dismissal accrues to DHS as the 

petitioner, and not to a parent.  M.T. v. Ark. Dep’t of Human Servs., 58 

Ark. App. 302 (1997). 

The court may consider a TPR petition if there is an appropriate permanency 

placement plan for the juvenile.  Ark. Code Ann. § 9-27-341(b)(1)(A). 

The termination statute does not require that termination of parental 

rights be a predicate to permanent placement, but only that DHS shall 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=pW7%2fQDeRcu9ZaOIiB4lgWkn9WeWFw0V%2b6D1JPQPDnT7C2nqzbdE5aZjluh6ODGbqjZbcUW%2b4fewAzdLD5jl701gXUsBcuvFMqPpcNXJBtVb%2fhRVASbgo%2bW%2fuhtn9082Nh%2byFvVrvg6eyf%2fkm7wh%2bYldHmlC1RDA%2bHmy8StO8Wzk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=pW7%2fQDeRcu9ZaOIiB4lgWkn9WeWFw0V%2b6D1JPQPDnT7C2nqzbdE5aZjluh6ODGbqjZbcUW%2b4fewAzdLD5jl701gXUsBcuvFMqPpcNXJBtVb%2fhRVASbgo%2bW%2fuhtn9082Nh%2byFvVrvg6eyf%2fkm7wh%2bYldHmlC1RDA%2bHmy8StO8Wzk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=PN69k5bRV2w4cvq1uvoafGH7fJAQU8ySZzRrUI%2bSkWRhwL4Yh%2ba3nDH%2bdcThEHO8qYbcmisTgABFO7d7qtr2YtdxWj3e5xcah8vC9MuzdriHLQPOUeQYB0HsFlraJFoa3uz8zum80lzfcKvQv1JBoQmxoBBsJi%2fvFzodGkFal68%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=PN69k5bRV2w4cvq1uvoafGH7fJAQU8ySZzRrUI%2bSkWRhwL4Yh%2ba3nDH%2bdcThEHO8qYbcmisTgABFO7d7qtr2YtdxWj3e5xcah8vC9MuzdriHLQPOUeQYB0HsFlraJFoa3uz8zum80lzfcKvQv1JBoQmxoBBsJi%2fvFzodGkFal68%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qthHTsWe5MZ3xnaraMnwo3cwPqOEVOnKOjMd%2bMyvACmWtVIFNTb6hOhyQ%2fY%2fiKN3Ozk5irjbRYXJo21SgglcwZRPhbdWPi5KV%2fwuamZ3XbwMawL%2flrUJ28CXxMPd8soxSeqlb2ienjwAppYPKQJ8U8xSmqRuy88Kyfnu1sew90E%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=d9U0%2fNyQEqDsn%2fJJTNym0o%2bLEJQw1Mwvm0HCQbNDRNyGWwADbQ8cwgOn2Ue%2fkT%2b%2bCIk6uGwzK3q4%2fRWhhoJRQTAeUwv4Icv7b%2fDyW10ciZMviS%2bFRCxl6mRq7s6qpfPn%2bvJADl%2b%2bsin%2bfEpG5FMhkQaMlakpzfdm7n1pGidu3uE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=d9U0%2fNyQEqDsn%2fJJTNym0o%2bLEJQw1Mwvm0HCQbNDRNyGWwADbQ8cwgOn2Ue%2fkT%2b%2bCIk6uGwzK3q4%2fRWhhoJRQTAeUwv4Icv7b%2fDyW10ciZMviS%2bFRCxl6mRq7s6qpfPn%2bvJADl%2b%2bsin%2bfEpG5FMhkQaMlakpzfdm7n1pGidu3uE%3d
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attempt to clear the juvenile for permanent placement when parental 

rights are terminated.  M.T. v. Ark. Dep’t of Human Servs., 58 Ark. App. 

302 (1997). 

Burden of Proof 

A TPR order shall be based upon a finding by clear and convincing evidence. Ark. 

Code Ann. § 9-27-341(b)(3); Ark. Code Ann. § 9-27-325(h)(2)(c). 

Appellant argued that the trial court failed to find that the TPR had been 

proven by clear and convincing evidence.  The court’s order was sufficient 

where it stated its finding was pursuant to the statute that cited the 

burden of proof.  Edwards v. Ark. Dep’t of Human Servs., 2010 Ark. App. 

739.   

Appellant argued that DHS failed to meet the burden of proof required by 

the Indian Child Welfare Act (ICWA).  The trial court correctly found that 

DHS met all the necessary elements of the case beyond a reasonable doubt 

as required by ICWA.  Burks v. Ark. Dep’t of Human Servs., 76 Ark. App. 

71 (2001).  

Grounds for termination of parental rights must be proven by clear and 

convincing evidence, and the question on appeal is whether the chancellor’s 

finding that the disputed fact was proved was clearly erroneous. Due 

regard is given to the trial court’s ability to judge the credibility of 

witnesses.  A finding is clearly erroneous when, although there is evidence 

to support it, the reviewing court is left with a definite and firm conviction 

that a mistake has been made based on the entire evidence. Posey v. Ark. 

Dep’t of Human Servs., 370 Ark. 500 (2007);  Moore v.  Ark. Dep’t of 

Human Servs., 333 Ark. 288 (1998); Crawford v. Ark. Dep’t of Human 

Servs., 330 Ark. 152 (1997); Conn v. Ark. Dep’t of Human Servs., 79 Ark. 

App. 195 (2002); Donna S. v. Ark. Dep’t of  Human Servs., 61 Ark. App. 

235 (1998);  Thompson v. Ark. Dep’t of Human Servs., 59 Ark. App. 141 

(1997); M.T. v. Ark. Dep’t of Human Servs., 58 Ark. App. 302 (1997). 

The U.S. Supreme Court held that before a state may sever the rights of 

parents in their natural child, Due Process requires that the state support 

its allegations by at least clear and convincing evidence.  Santosky v. 

Kramer, 455 U.S. 745 (1982).   

TPR Evidence   

The Rules of Evidence apply.  Ark. Code Ann. § 9-27-325(e)(1).   

Appellant argued that the circuit court erred in admitting a counselor’s 

testimony from a prior review hearing that it may have contained hearsay.  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=d9U0%2fNyQEqDsn%2fJJTNym0o%2bLEJQw1Mwvm0HCQbNDRNyGWwADbQ8cwgOn2Ue%2fkT%2b%2bCIk6uGwzK3q4%2fRWhhoJRQTAeUwv4Icv7b%2fDyW10ciZMviS%2bFRCxl6mRq7s6qpfPn%2bvJADl%2b%2bsin%2bfEpG5FMhkQaMlakpzfdm7n1pGidu3uE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=d9U0%2fNyQEqDsn%2fJJTNym0o%2bLEJQw1Mwvm0HCQbNDRNyGWwADbQ8cwgOn2Ue%2fkT%2b%2bCIk6uGwzK3q4%2fRWhhoJRQTAeUwv4Icv7b%2fDyW10ciZMviS%2bFRCxl6mRq7s6qpfPn%2bvJADl%2b%2bsin%2bfEpG5FMhkQaMlakpzfdm7n1pGidu3uE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6EOuiqnxOvVzFgn0ftbBC1g841VHR4BZMq6Bx%2fay18SNbnOWCY9YfK9GMbEXhmOYks6RMiMg%2bGSgRsJ%2boxNQHqcpyCEpnzZvmN2k8ioyfCrz2kwzkff19ypmLOJK0svfBv%2b0vK7BD2AZONuN4JOwKYs0lruDx3H15vpsxzEDILs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6EOuiqnxOvVzFgn0ftbBC1g841VHR4BZMq6Bx%2fay18SNbnOWCY9YfK9GMbEXhmOYks6RMiMg%2bGSgRsJ%2boxNQHqcpyCEpnzZvmN2k8ioyfCrz2kwzkff19ypmLOJK0svfBv%2b0vK7BD2AZONuN4JOwKYs0lruDx3H15vpsxzEDILs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RogO95DRJlSfxAtkNqhqHheUVaJc4zLS9bzqv%2fbPtUuPXulAVod1LGZXns5qY1TRoNPXfTvikFAeIsSonPh7WaB9QGci0FS0NBiYKUyymtjdIh%2f216EzGvsUHrtO8T32HNuQlhyHfjatV7gc%2fdH1%2bGGf5rV9BVnVah%2fg%2bEQ5LFk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RogO95DRJlSfxAtkNqhqHheUVaJc4zLS9bzqv%2fbPtUuPXulAVod1LGZXns5qY1TRoNPXfTvikFAeIsSonPh7WaB9QGci0FS0NBiYKUyymtjdIh%2f216EzGvsUHrtO8T32HNuQlhyHfjatV7gc%2fdH1%2bGGf5rV9BVnVah%2fg%2bEQ5LFk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qfWFrYG6uQRTavAbAsE%2fJv%2bOH5vAY8SFCTZ0OR0xT1k1mcDiHJMutVFF1XX3GZ3qtwDGCOOz3nFZho8j4VO2zEH8u4rz0HQM2O2qt2xXsT6R7uHTA56DvM9sW0Id%2bcGMovzORml0jB7dfKRCr7%2f%2biRWwFfat7CLFkFfg4rQlczU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qfWFrYG6uQRTavAbAsE%2fJv%2bOH5vAY8SFCTZ0OR0xT1k1mcDiHJMutVFF1XX3GZ3qtwDGCOOz3nFZho8j4VO2zEH8u4rz0HQM2O2qt2xXsT6R7uHTA56DvM9sW0Id%2bcGMovzORml0jB7dfKRCr7%2f%2biRWwFfat7CLFkFfg4rQlczU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ASFw1wBm%2b9XXgPbKK4pk1Eibq3sUAx%2fA1qJqgn7GiW760BAgjXHg8Z24X%2fAobyq3KSB0vpzhz1dwsdYQtmfuLCYq1xcZ9iWVVPkCpvQDlTtwV8XATi8AIRD9YQwyrJphMe7AEqeBBzAKAdJyf3dYgnj9RCfrPPy1ySK1yzutx6Y%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ASFw1wBm%2b9XXgPbKK4pk1Eibq3sUAx%2fA1qJqgn7GiW760BAgjXHg8Z24X%2fAobyq3KSB0vpzhz1dwsdYQtmfuLCYq1xcZ9iWVVPkCpvQDlTtwV8XATi8AIRD9YQwyrJphMe7AEqeBBzAKAdJyf3dYgnj9RCfrPPy1ySK1yzutx6Y%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vFLGGwFyj6j6ywNyttEJUIcHNrLqq9Tt6ePyA4Oi3mvuZEo56joKzWcVstHqzKwg7luT%2fdHvv%2fivL4ockc8bcbzD0v41m9QIQJ9rKnyx%2bXeEK8M0qRS%2faEhuHmNyvJKC7peS2wHhfCKJhJMYRwmtKXrcIHDEy5ISOdD8b7wedVY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vFLGGwFyj6j6ywNyttEJUIcHNrLqq9Tt6ePyA4Oi3mvuZEo56joKzWcVstHqzKwg7luT%2fdHvv%2fivL4ockc8bcbzD0v41m9QIQJ9rKnyx%2bXeEK8M0qRS%2faEhuHmNyvJKC7peS2wHhfCKJhJMYRwmtKXrcIHDEy5ISOdD8b7wedVY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GbElAXokoHAOW4bz6WA5JO0AoB45qb%2fJ8yVC57aYdvqme97sRCvPA9eCRAypb5lYNtCWrRHA60QtZoLjufjvbqllQDICvEl5JfIIJf1jLygqKT4xRDAIiPM0lVJpiHonkLzPk8RtQRvCnbexMgufIglN2FbBPV%2b1l4MH0iwqPiE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GbElAXokoHAOW4bz6WA5JO0AoB45qb%2fJ8yVC57aYdvqme97sRCvPA9eCRAypb5lYNtCWrRHA60QtZoLjufjvbqllQDICvEl5JfIIJf1jLygqKT4xRDAIiPM0lVJpiHonkLzPk8RtQRvCnbexMgufIglN2FbBPV%2b1l4MH0iwqPiE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=A8sCRGrhGKfNu53VEQBYJgRCaqWQQjwdVkGvJgESQhrL8lraxmbf63i7z2UQYI%2bq5HnRGfVtyp5Iiq6ykzb0VTst%2bKC9RGQI8sNRj05omkx3f8R7yIvmxoq2mp48mSZS6e%2fh9%2fUmNY8PlDMQIVMnvcoXC%2fsvWuWHPmMDaS2nJGg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=A8sCRGrhGKfNu53VEQBYJgRCaqWQQjwdVkGvJgESQhrL8lraxmbf63i7z2UQYI%2bq5HnRGfVtyp5Iiq6ykzb0VTst%2bKC9RGQI8sNRj05omkx3f8R7yIvmxoq2mp48mSZS6e%2fh9%2fUmNY8PlDMQIVMnvcoXC%2fsvWuWHPmMDaS2nJGg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=aTwwsA1yLSgQSzcvXzXpON3SdDRLnUgBCUVlapsphr1%2fXerJPRji%2bJx88Id4TVhtTxLJXoT0AgfD9v8YsirrVtVr4mXCAA4cPp5J8HGciHDaFdWMPj6i1lvhWaGTaEdL7UeaqGYng0uWzxHSRZkUsQuPcE90RTG%2fBiywxmDaUeU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=aTwwsA1yLSgQSzcvXzXpON3SdDRLnUgBCUVlapsphr1%2fXerJPRji%2bJx88Id4TVhtTxLJXoT0AgfD9v8YsirrVtVr4mXCAA4cPp5J8HGciHDaFdWMPj6i1lvhWaGTaEdL7UeaqGYng0uWzxHSRZkUsQuPcE90RTG%2fBiywxmDaUeU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Mo5jXdIZJZPZe4k91nWTdRCUCm4Nw3sTRpT2tSz4u5SDuktishQDRy3QONN1DwlaRMK975spEXj2aHDjvfOKXDxKmEiZi77iHVlyo9XOWk9COspyMH9Z%2bI%2fFYrpc%2fOughqJtkIp9XVi%2fhyWZ2wKs7%2bRMltVJTpUxNKfpJjS%2fbdg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CGE4zB6TaUbrUHaKRQFd2gr9Hp8CcFZoxe%2fRT8zW0u3SBMITG5akk5Z2Q4ypTH09bRXZQSDUH3ct5wq0NncLlF7z5Ne%2bRaSP%2bNANoMp6szdMoBIho3CI3szm5T9e22rpnMq7khCD4IOWQ9Y%2beTNz37C5GXb5gCppzaRb0ZupGH0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CGE4zB6TaUbrUHaKRQFd2gr9Hp8CcFZoxe%2fRT8zW0u3SBMITG5akk5Z2Q4ypTH09bRXZQSDUH3ct5wq0NncLlF7z5Ne%2bRaSP%2bNANoMp6szdMoBIho3CI3szm5T9e22rpnMq7khCD4IOWQ9Y%2beTNz37C5GXb5gCppzaRb0ZupGH0%3d
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Yet, on appeal, appellant argued that the testimony was too remote and 

was not given in a proceeding applying the clear and convincing evidence 

standard.  A party cannot change their argument on appeal and is bound 

to the scope of the argument made to the circuit court.  Appellant also 

failed to show why she is entitled to relief or how she was prejudiced by 

this testimony.  Ball v. Ark. Dep’t of Human Servs., 2011 Ark. App. 307.   

Appellant argued that the circuit court erred in admitting phone 

conversations between Alamo and women at the ministry while Alamo was 

in jail.  Appellant is correct that the recordings did not qualify as business 

records for the purposes of Rule 803(6).  However, the recordings were 

admissible because they were not hearsay.  The conversations were not 

offered for the truth of the matter asserted but to illustrate Alamo’s 

continued control over the ministry. Krantz v. Ark. Dep’t of Human Servs., 

2011 Ark. 185; Seago v. Ark. Dep’t of Human Servs., 2011 Ark. 184; 

Myers v. Ark. Dep’t of Human Servs., 2011 Ark. 182; Parrish v. Ark. Dep’t 

of Human Servs., 2011 Ark. 179.  

It is in the juvenile’s best interest, including consideration of the following 

factors: 

(1) The likelihood the juvenile will be adopted if the TPR petition is granted; 

and  

(2) The potential harm, specifically addressing the effect of the health and 

safety of the juvenile, caused by returning the child to the custody of the 

parents or the putative parent; and  Ark. Code Ann. § 9-27-341(b)(3)(A)(i-

ii). 

The court shall rely upon the record of the parent’s compliance in the 

entire dependency-neglect case and evidence presented at the termination 

hearing in making its decision whether it is in the juvenile’s best interest 

to terminate parental rights.  Ark. Code Ann. § 9-27-341(a)(4)(B). 

Constitutional Issues  

There were five appeals affirming the termination of parental rights in 

cases that resulted in removing children from the Tony Alamo Christian 

Ministries (TACM).   The first two arguments in each case are set forth in 

detail in the Myers decision.  Appellant first challenged that the case plan 

requiring her to live and work outside of the TACM unduly burdened her 

constitutional right to free exercise of religion requiring a strict-scrutiny 

standard.  The court found that these requirements were neutral and only 

incidentally affected appellant’s exercise of her religion.  The requirement 

was to provide a safe environment for her children apart from TACM, 

http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=76231&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=lLXtPzXDVry%2fqcC3CwBfDAqmkU1qpDltWMvO2M7AW5u4W5y4EPv16dSRVJPUlCLf%2btxOMs3yvtAYquF5hI0xDl%2fA2s8gYF7EaetwvCNcIVAGJmDtIftF5VBB9Nz7%2b3GmBYrYPCuY9vr8menIyB8AdA3pYnPAJ4DeE6rEHfCk9dU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=lLXtPzXDVry%2fqcC3CwBfDAqmkU1qpDltWMvO2M7AW5u4W5y4EPv16dSRVJPUlCLf%2btxOMs3yvtAYquF5hI0xDl%2fA2s8gYF7EaetwvCNcIVAGJmDtIftF5VBB9Nz7%2b3GmBYrYPCuY9vr8menIyB8AdA3pYnPAJ4DeE6rEHfCk9dU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=E2O0ck81hU09eV622d7k73ZT%2fuaXIqwep4Qd%2bbu%2fjhITrg1RSC37GjlYsA3YWHCPytaRo8oM4hVCUg%2fPuz1SZLzrUge8C5H%2bknsLnJLg%2fZ0fJYaJgKVmKWF1IB%2fmlnr1xot87jZEdWMH5NDyskguFIbH0YMbuKkgE961HnstFL8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Sqmr0eZzk6zJ3DV7N4afdTeH28sONaxbc%2fyeE0F2NrY3ATTFHna0SEOmnGZqYO6CBhV%2bpul59ErabSAxoFnFBEDmIXROM00P1iWsCu87kZndxxGNQWdh2R3eK3vPHHdKvYeUxT4GkvlohL0%2bJqnMH46ilkLDIybbAzItFd%2bU0Hc%3d
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which the trial court found was and continued to be an unsafe 

environment.   Requiring parents to seek safe and secure housing can be 

applied to any parent seeking to regain custody regardless of religious 

practices and does not discriminate against a religious belief or regulate or 

prohibit conduct because it is undertaken for religious reasons.  The Free 

Exercise Clause does not pertain to this case and the circuit court did not 

err in rejecting appellant’s constitutional challenge.  The court overruled 

Thorne, 2010 Ark 443, to the extent that a strict–scrutiny analysis was 

applied because there was no constitutional infringement. Reid v. Ark. 

Dep’t of Human Servs., 2011 Ark. 187; Krantz v. Ark. Dep’t of Human 

Servs., 2011 Ark.185; Seago v. Ark. Dep’t of Human Servs., 2011 Ark. 184; 

Myers v. Ark. Dep’t of Human Servs., 2011 Ark. 182; Parrish v. Ark. Dep’t 

of Human Servs., 2011 Ark. 182. 

 Relative Placement  

Appellants argued that the trial court erred in terminating their parental 

rights because the least restrictive alternative was to place custody of their 

child with her maternal grandmother citing Arkansas Code Annotated 

section 9-27-355.   However, this argument has previously been rejected 

and is not relevant to termination proceedings.   Appellants appealed from 

a termination order, not a permanency planning order.  Ogden v. Ark. 

Dept. of Human Servs., 2012 Ark. App. 577.   

Appellants argued that the trial court erred in terminating their parental 

rights because the least restrictive alternative was to place custody of their 

child to be placed with the paternal grandparents, citing Arkansas Code 

Annotated 9-27-355. However, this argument citing preferential placement 

with relatives has previously been rejected and we will not overrule those 

decisions.   In addition, a home study was conducted on the grandparent’s 

home in April of 2011 and was not approved.  The grandmother also 

withdrew her home as a potential placement as a result of threats and 

conflicts with her son.  Lowell v. Ark. Dep’t of Human Servs., 2012 Ark. 

App. 547.  

Appellant’s argument that the termination was not in the best interest 

because there was a lesser restrictive alternative in placement with the 

paternal grandmother failed.  Appellant cited Arkansas Code Annotated 

§9-27-355(c)(1) to support her position in favor of relative placement.  

However, the Supreme Court has already held that this statute refers to the 

initial placement of a juvenile, not termination.  Appellant also argued the 

exception to termination at Arkansas Code Annotated § 9-27-338 when a 

relative is caring for a juvenile and the court finding it is in the child’s best 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=n4jSBho4uNERb8K6ViNMDXtRoegUHJ8nYMNRDC9dD5f%2bonId7iVcbpi7BSVfwktUqBJg1VM0x3lXPNNFcz9s9AjcGtAo98t1n7sWw8awH%2bruNCq5NFhjlCSItCBWVE95ZO8p%2fka8m7Jjhx6mwxOIoMpg%2bQjNDmpSAsTa0rNVMw0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=n4jSBho4uNERb8K6ViNMDXtRoegUHJ8nYMNRDC9dD5f%2bonId7iVcbpi7BSVfwktUqBJg1VM0x3lXPNNFcz9s9AjcGtAo98t1n7sWw8awH%2bruNCq5NFhjlCSItCBWVE95ZO8p%2fka8m7Jjhx6mwxOIoMpg%2bQjNDmpSAsTa0rNVMw0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZUfSKanitFbQY7KFXWXSXpHvzI0k7kfxuMoFM8SGgvPvl1qq%2fs2ecCp0CBmGF5MvsMA1AXBOEuh8BrTir0IVEj629oNa8s2KI6eaXFjYax7N2pT0Xp7caGfto9i8%2fEuZNL0ikrBfpQadp871zw3VvyV%2bvg3jag1gE%2bJL3bFGhkw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ZUfSKanitFbQY7KFXWXSXpHvzI0k7kfxuMoFM8SGgvPvl1qq%2fs2ecCp0CBmGF5MvsMA1AXBOEuh8BrTir0IVEj629oNa8s2KI6eaXFjYax7N2pT0Xp7caGfto9i8%2fEuZNL0ikrBfpQadp871zw3VvyV%2bvg3jag1gE%2bJL3bFGhkw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5lvN9Qu%2fuf3rKYZHEdQZjue8XUfKHYcwsizKa4Yh8WNHz7QWV2uEUiOzro1iqOqwJB5zZUHJq3yuQfIHWxkrHw40ze1N%2fSIqj%2bPyZjQwrkQiDuGxTDQ7G5Jzsr9qk2wiAcetE2Deva2juhAKZhf62VNR%2bOzg5NE45RFmzOHqKno%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Yjdz09HaPK5swQ7x1MJxpta9AoRYwhQbS1yso7FZJcoqYIiWWzlUbZHeeXcIV6tIYZ4UAMwxwxaaw2fR%2bwg5H5wf7SlLC%2fQQC2%2fD9JsiiV1cF3N4e17Ybjz%2b5wmmVq2Ic6dkswhXn6UkZprFtbG%2fzKn8ym9d%2biDT8affZKd92WY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GcO7yoq6DVuhATzQ2%2fSNJWZXOqJC23ws%2fWRba%2bMZbOknKCiYp3kuy9X1409X34%2blXBlYPF8mgVEV%2f9bsV1i%2fCwPSx9J5UDwhw6vZW3tzWlHmFJRbWL3CE6PZUwbx9QPGR2RThyO4fqTd9sksRAQQ32Wi6OEYqTZCtJbRV%2bsKWUk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GcO7yoq6DVuhATzQ2%2fSNJWZXOqJC23ws%2fWRba%2bMZbOknKCiYp3kuy9X1409X34%2blXBlYPF8mgVEV%2f9bsV1i%2fCwPSx9J5UDwhw6vZW3tzWlHmFJRbWL3CE6PZUwbx9QPGR2RThyO4fqTd9sksRAQQ32Wi6OEYqTZCtJbRV%2bsKWUk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bWclXjTQJQq9LvGiTNdFehBlkxjaxBF7dKBfIKwG45TzGxCrhPi8w2zoNNUxUuK55gi5EsVNNr7jW9CnZMbt1CUhepCc3QWW4s2ESh4fOb9FSRIqTJbzGVADu2HxPGFqNpvOBaNPYuEDdhn5Ie%2fTJco9C3iZOYywtq1uWgpJ2yA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bWclXjTQJQq9LvGiTNdFehBlkxjaxBF7dKBfIKwG45TzGxCrhPi8w2zoNNUxUuK55gi5EsVNNr7jW9CnZMbt1CUhepCc3QWW4s2ESh4fOb9FSRIqTJbzGVADu2HxPGFqNpvOBaNPYuEDdhn5Ie%2fTJco9C3iZOYywtq1uWgpJ2yA%3d
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interest.  However, the children were not being cared for by a relative and 

the home study had been performed on the relative had been denied. 

Henderson v Ark. Dep’t of Human Servs., 2012 Ark. App. 430.  

Appellant’s argument that the termination was not in the best interest 

since the children were being cared for by a relative failed.  She cited the 

permanency planning statute.  However, appellant did not appeal the 

permanency planning order and stipulated to the change in the case goal 

to adoption.  The trial court considered permanent custody but found the 

children needed a permanent home that adoption could provide. Davis v. 

Ark. Dep’t of Human Servs., 2012 Ark. App. 419.   

Appellant argued that the trial court erred in declining to hear testimony 

concerning placement of her children with their maternal grandmother 

because it was relevant to the court’s consideration of best interest. 

However, during the TPR hearing appellant only asked the court to 

consider the grandmother’s home study that the court had previously 

ordered. Appellant is bound by the scope of her argument to the trial court 

on appeal. The appellate court stated that even if appellant’s argument 

had been preserved the trial court would be upheld.  The trial court’s 

ruling was an evidentiary ruling on whether to consider the maternal 

grandmother’s home study.  Trial courts have broad discretion in 

evidentiary rulings and will not be overturned unless there is a manifest 

abuse of discretion.  Andrews v. Ark. Dep’t of Human Servs., 2012 Ark. 

App. 22.  

Appellants argued that the trial court’s decision to limit Null’s (maternal 

grandfather) participation in the termination proceeding violated his due 

process rights and impacted their parental rights.  It was Null’s burden to 

show how his due process rights were violated and there was no evidence 

or argument justifying how or why this burden should or could be shifted 

to a third party.  Appellants failed to make an objection or argument of the 

alleged prejudice or that they suffered harm by the court limiting his role 

in the proceeding.  New v. Ark. Dep’t of Human Servs., 2011 Ark. App. 

604.  

Adoptability   

Appellants argued that the circuit court erred because DHS did not present 

testimony of the children’s adoptability.  While no one testified that the 

children were adoptable, the circuit court clearly considered the likelihood 

that the children would be adopted, as they lived with their maternal 

grandmother.  Because the record demonstrated the circuit court 

considered the likelihood of adoption as part of its best-interest analysis, 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=unGBEKkjA1MZ%2bx5wBizFKn3J7ctV5noiUrCIFJZ0ncy5cWaqfWbwTw5Nl%2bhYbff%2bmtPpNl0PTUtbzHKZjSYBPOuad4gybfNFapN427oxRjwL%2bMvpraiprRCtyfXpLMF%2bR4ShNIzL5O7T0Ts4PmNc%2b6JBmVovJtj25%2bs6uDQO27g%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=fEZdLFImVJCCortkFGbT1Asoyq9ClCIiWmk6qRoS2wzQdF9awgUkJn89rQw2jiPV7orHTjbHR%2bEk4n4eCystyMZiWPV7k4S2ppHPR1RCuf0a0jbxtzvZSYnOpKU2aTmV0FStHmEvRy9m64oV8uJh84xtcdNq0ScjI3MgxiwSbWU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=fEZdLFImVJCCortkFGbT1Asoyq9ClCIiWmk6qRoS2wzQdF9awgUkJn89rQw2jiPV7orHTjbHR%2bEk4n4eCystyMZiWPV7k4S2ppHPR1RCuf0a0jbxtzvZSYnOpKU2aTmV0FStHmEvRy9m64oV8uJh84xtcdNq0ScjI3MgxiwSbWU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uoJMRxJdhKKwktoavPWJBeHaOeAbNqamk%2f0fiWqRroT3u3QtgyZ3AG4RzWenF2Gb5VYrdpBjIXlgxG9xbMF7QkEcEuu5GhVy5r2mqbP%2fZij73ACXM0Sz%2f63gxNpJ940Um%2fzGI07JN5DVn12TM5Dz%2fe6DQBJQZbIczOobOgvw1JE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uoJMRxJdhKKwktoavPWJBeHaOeAbNqamk%2f0fiWqRroT3u3QtgyZ3AG4RzWenF2Gb5VYrdpBjIXlgxG9xbMF7QkEcEuu5GhVy5r2mqbP%2fZij73ACXM0Sz%2f63gxNpJ940Um%2fzGI07JN5DVn12TM5Dz%2fe6DQBJQZbIczOobOgvw1JE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=h7IaeLcrbmvLmyT7Sy9%2fgLui7%2fikno0ktmJZoigmzPq%2fW9xGMCXFm51J%2bWBruPxZgxbYulbdv51eV%2bQg9UfLTwxtwcVagu9ybkf4pENfofnn27U%2fdZhB6FPYjGt4cD8OB8%2bA2zoMkhVP%2b6vPX9HqQ9yNdijiIkkyC5PQtc2wHjY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=h7IaeLcrbmvLmyT7Sy9%2fgLui7%2fikno0ktmJZoigmzPq%2fW9xGMCXFm51J%2bWBruPxZgxbYulbdv51eV%2bQg9UfLTwxtwcVagu9ybkf4pENfofnn27U%2fdZhB6FPYjGt4cD8OB8%2bA2zoMkhVP%2b6vPX9HqQ9yNdijiIkkyC5PQtc2wHjY%3d
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the circuit court affirmed on this point.  Smith v. Ark. Dep’t of Human 

Servs., 2013 Ark. App. 753.  

Appellant argued that it was not in her child’s best interest to terminate 

because it is unlikely that he will be adopted in the near future.  The court 

stated that adoption is not an essential element of a termination and is 

only a factor to determine best interest.  The trial court did not err in 

finding best interest where there was evidence of the child’s traumatization 

and great fear of the appellant.  McDaniel v. Ark. Dep’t of Human Servs., 

2013 Ark. App. 263.  

Appellant argued there was insufficient evidence of adoptability because 

the adoption specialist admitted that DHS might have to recruit a family 

and she had not placed a child with all of the behavior problems that one 

of her children had.  Testimony from a caseworker or adoption specialist 

that children are adoptable is sufficient and the adoption specialist 

testified that there had already been an inquiry about adoption of 

appellant’s children.  Lowry v. Ark Dep’t of Human Servs., 2012 Ark. App. 

478. 

Appellant’s argument that there was no evidence that the children were 

adoptable is without merit.  The case worker testified that appellant’s 

children were adoptable and the court considered that in making its best 

interest determination.  Thompson v. Ark. Dep’t of Human Servs., 2012 

Ark. App. 124. 

When an appellant fails to attack the trial court’s independent, alternative 

basis for a ruling it is not subject to reversal.  Appellant argued that the 

court’s finding concerning the children’s adoptability was insufficient.  

However, there was evidence by the adoption specialist that the children 

were adoptable and that she had been able to find adoptive parents for 

sibling groups.  The court had evidence to make its finding.  Bayron v. 

Ark. Dep’t of Human Servs., 2012 Ark. App. 75.   

The court found a high likelihood that the children would be adopted.  

Appellant challenged the court’s finding, specifically as to the testimony 

concerning their adoptability and that her children did not consent to be 

adopted.  Failure to object to the admission of the testimony or raise the 

consent issue with the trial court prevents review upon appeal.  Brabon v. 

Ark. Dep’t of Human Servs., 2012 Ark. App. 2. 

The trial court’s finding that termination of parental rights was in the 

children’s best interest was not clearly erroneous.  Although the children 

had behavior problems, there was evidence supporting the likelihood of 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wq0Z3mw25bsAvnDUQMDXg4x%2f5Pecrw%2bkLWCtW0HSKcqE1wSiJ2mxBl2Hrgtf4AIh3%2f1EVvWj9Y2Q4oeIM0cjnKijKVUnOYSbz%2fmVRwON3cCIlwi%2bxKcdVhnJL14mhT%2bpHG3t3I8SSAOLjo02WUWq4vB%2fpSxdn7alTsTwNM8ohYg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wq0Z3mw25bsAvnDUQMDXg4x%2f5Pecrw%2bkLWCtW0HSKcqE1wSiJ2mxBl2Hrgtf4AIh3%2f1EVvWj9Y2Q4oeIM0cjnKijKVUnOYSbz%2fmVRwON3cCIlwi%2bxKcdVhnJL14mhT%2bpHG3t3I8SSAOLjo02WUWq4vB%2fpSxdn7alTsTwNM8ohYg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6MehBC1XnX%2fUVxUVWe9PO8SMq%2bTRNQjVHk7xYWxVF53plo%2bB%2fpL8WdUephwapSsXLoNhbarTqD8ALxvnZSFiN7qXS%2ff7kxUfcx%2fG%2bqI47K5QdopMeBzaJwTjj26m89DJlBiV0J8UG1Y%2f7uqom3MRI4CR8idZMyqwoe%2fxphO%2bI9A%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6MehBC1XnX%2fUVxUVWe9PO8SMq%2bTRNQjVHk7xYWxVF53plo%2bB%2fpL8WdUephwapSsXLoNhbarTqD8ALxvnZSFiN7qXS%2ff7kxUfcx%2fG%2bqI47K5QdopMeBzaJwTjj26m89DJlBiV0J8UG1Y%2f7uqom3MRI4CR8idZMyqwoe%2fxphO%2bI9A%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=t9qwXpWHVI9oQQS00itx5bYr1quFbrUVu0JZz9UDIGeYuNF24TvnRrT1DH1HyMBZ8a8fJCVBlGfNuNXDOWT5JfuM5vyHXehuibVRj5Tq0VqiHKNiMJNPU%2fRealzDIOzmBZg5kxOb5TvOm1Qh1IpvY%2fWe5Jm69vEFOXBBhvdE6lw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=t9qwXpWHVI9oQQS00itx5bYr1quFbrUVu0JZz9UDIGeYuNF24TvnRrT1DH1HyMBZ8a8fJCVBlGfNuNXDOWT5JfuM5vyHXehuibVRj5Tq0VqiHKNiMJNPU%2fRealzDIOzmBZg5kxOb5TvOm1Qh1IpvY%2fWe5Jm69vEFOXBBhvdE6lw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=UNn6dy3xZAGx2Yi5KHsUJhbRjX4AmrygKdf7Wx6GBz8G39NLJsHH5N00xd1RwIb9jI%2boNhfOpHnwy%2bx4Mcm6054lk%2bDwV43IhgDvALALrdN2IVbLpHQxDZRrJbZAKU%2bGBwPMO06CDFVWjmOdoY99%2fURog5iBRLX3PVhswlEDn3Q%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=UNn6dy3xZAGx2Yi5KHsUJhbRjX4AmrygKdf7Wx6GBz8G39NLJsHH5N00xd1RwIb9jI%2boNhfOpHnwy%2bx4Mcm6054lk%2bDwV43IhgDvALALrdN2IVbLpHQxDZRrJbZAKU%2bGBwPMO06CDFVWjmOdoY99%2fURog5iBRLX3PVhswlEDn3Q%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wAF4wVbQ4SEjX%2b9EAnDckVNf8mk1GJV7ex%2fk%2f0H3h%2bc3ALa3AOh7erw0yCGcqoQa25rGdbDRCjRTXtXqXSeuCcHTIbIrUfkcdeKSJGU5ZDulqXKufdBWCrWFck4qsyGi%2f4DvQkKLEoFcxS4Z%2fGKXtEYKSirqqgmtpuDzHZXaAy4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wAF4wVbQ4SEjX%2b9EAnDckVNf8mk1GJV7ex%2fk%2f0H3h%2bc3ALa3AOh7erw0yCGcqoQa25rGdbDRCjRTXtXqXSeuCcHTIbIrUfkcdeKSJGU5ZDulqXKufdBWCrWFck4qsyGi%2f4DvQkKLEoFcxS4Z%2fGKXtEYKSirqqgmtpuDzHZXaAy4%3d
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adoption, including possibility of an adoptive placement with an aunt. 

Threadgill v. Ark. Dep’t of Human Servs., 2011 Ark.App. 642.  

Appellant’s sole argument on appeal is that the trial court erred in denying 

placement of his six children with relatives pursuant to the Interstate 

Compact Placement for Children (ICPC).  He argued that once home 

studies were completed the court had to place his children with relatives.  

However, appellant failed to raise the issue of ICPC compliance with the 

trial court and waived his argument on appeal.  Chafin v. Ark. Dep’t of 

Human Servs., 2011 Ark. App. 496.   

Appellant argued that the termination was in error because there was no 

testimony as to adoption of her children and to obtain the consent of her 

father and stepmother to adopt the children.  At the TPR hearing the DHS 

attorney provided information about two foster families that had expressed 

interest in adoption.  The attorney ad litem asked the court to hold his 

ruling in abeyance on the issue of adoption.  At a subsequent hearing a 

report was introduced and the trial judge based his ruling on the report of 

the proposed adoptive home.  The court noted statements and arguments 

by counsel are not evidence and the preference for DHS to resent all 

available evidence to the trial court.  Renfro v. Ark. Dep’t of Human 

Servs., 2011 Ark. App. 419.  

Appellant challenged that adoption was an appropriate permanency plan 

for her children and argued that her oldest child did not want to lose all 

contact with her even though he did not want to be reunited and that the 

other children did not understand the finality of termination.  The 

appellate court noted that while a circuit court may consider a child’s 

wishes to be adopted at termination, the court does not need to obtain the 

child’s consent at the termination proceeding.  The guiding principal is the 

child’s best interest and no challenge was made to this point on appeal. 

Appellant’s final argument that the court was unable to properly evaluate 

her home without an ICPC study is without merit.  An ICPC study was 

completed and did not recommend placement.  Ball v. Ark. Dep’t of 

Human Servs., 2011 Ark. App. 307.   

Appellant only challenged the best interest finding as to her child’s 

adoptability arguing that the evidence of her child’s adoptability was weak 

when compared to the evidence of her child’s special needs.  The appellate 

court noted that the trial court’s obligation in its best interest analysis is to 

consider the likelihood that children will be adopted and that factor does 

not have to be proven by clear and convincing evidence.  The potential 

harm aspect of the best interest analysis favored termination so that the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GGDqZ9gkSuosBLx5bav8V0cPmc7GY%2fXEGt14J4%2f18AV3yWWs2aFEnwjqEER25Ulek%2fxpbBAN%2fjliJS9x%2fP3urKxpZ%2bS5wPJyfj8qD5b2OpoWlCBU53yJOqhWJSzk5IAH2rGTT1Cz7VBq2kJ2S0r5Deb03G6ErJheX2Kbd5pHJJg%3d
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=237247&dbid=0
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=237247&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=eAfCQGLo%2f77GhNRHy%2fulAog3e%2feofENAZwlE6YSyTJOfvLrbpuzIasxyeu1ir9ivo9noDQg%2fNcUgrb84hzKu2SMpVUOKfQAoUbSoYDUu2jTL8dt%2fG0Mmg5Kf%2f8%2bodBKMfKb2oflmepFC4KCxh2TZkDlDuk42InWgGXdJQ2xkKuY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=eAfCQGLo%2f77GhNRHy%2fulAog3e%2feofENAZwlE6YSyTJOfvLrbpuzIasxyeu1ir9ivo9noDQg%2fNcUgrb84hzKu2SMpVUOKfQAoUbSoYDUu2jTL8dt%2fG0Mmg5Kf%2f8%2bodBKMfKb2oflmepFC4KCxh2TZkDlDuk42InWgGXdJQ2xkKuY%3d
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=76231&dbid=0
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=76231&dbid=0
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limited evidence on adoptability makes no legal difference.  Dority v. Ark. 

Dep’t of Human Servs., 2011 Ark. App. 295.   

Appellant challenged the best interest finding arguing that there was no 

credible evidence that his five children were adoptable.  However, the 

circuit court had evidence to consider the likelihood that the children were 

adoptable and made such a finding.  Woodall v. Ark. Dep’t of Human 

Servs., 2011 Ark. App. 247.   

The trial court’s finding that termination was in the child’s best interest 

was clearly erroneous where the child had been placed with his maternal 

grandparents and where the caseworker testified his placement was 

excellent.  There was no evidence that the parents had abused or harmed 

the child or would be a threat in the future.  The appellate court noted that 

maternal grandmother stated that it was in the child’s best interest to have 

continued contact with his parents.  Reversed. Cranford v. Ark. Dep’t of 

Human Servs., 2011 Ark. App 211. 

Appellant challenged the termination arguing that permanency had 

already been achieved through permanency with a relative.  Appellant 

argued that the Permanency Planning and Fifteen Month Statue provide 

for an exception to termination if the juvenile is being cared for by a 

relative.  However, appellant failed to raise this issue at the Permanency 

Planning Hearing where the goal was changed and waived his argument 

for appeal.  Velazquez v. Ark. Dept. of Human Servs., 2011 Ark. App. 168.   

The only issue on appeal was whether the trial court properly considered 

the child’s adoptability in its best interest analysis.  Appellant argued that 

the evidence was not specific enough as to who would adopt the children.  

The appellate court noted that while the trial court must find that TPR is 

in the child’s best interest by clear and convincing evidence, the court does 

not have to find that every factor is established by this burden.  The trial 

court found that the children were likely to be adopted, there was a family 

waiting to adopt them, and that the likelihood of adoption was very high.  

Clingenpeel v. Ark. Dep’ of Human Servs., 2011 Ark. App. 84.  

Appellant argued that the court erred in its best interest finding.  The trial 

court made a specific finding that the child was adoptable and there was 

evidence that the child was adoptable and that the foster parents were 

interested in adopting.  The evidence also supported the trial court’s 

finding of potential harm where appellant failed to overcome her drug 

addiction and failed to maintain stable housing.  Welch  v. Ark. Dep’t of 

Human Servs., 2010 Ark. App. 798.  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3W2Q6bdhjONu%2b0A4QqKZ7wsH115XLH9FiYaN5iYRtdPrEUOrCIial3QvpyH46TBIV5zKF3C9QYfG6incqXNktoVAz1JpmgNXrUJQvGufOTDtHKprhIotEWf%2f%2b1hTmPBQbdqAYPx%2bWphDWHmIbBjLvElUwPtD613NhnfwCm9ZpFo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3W2Q6bdhjONu%2b0A4QqKZ7wsH115XLH9FiYaN5iYRtdPrEUOrCIial3QvpyH46TBIV5zKF3C9QYfG6incqXNktoVAz1JpmgNXrUJQvGufOTDtHKprhIotEWf%2f%2b1hTmPBQbdqAYPx%2bWphDWHmIbBjLvElUwPtD613NhnfwCm9ZpFo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Egp0L4R2V3kyKf1laa3tSnqziviuLLVn6g1rYSrX0o1JVSKteCUSnvXcwikUWd444U%2bqIfuhOWs7qsHEithd3HBR%2bw93SY4OHPA5tQMyBReaTJ8Le6oLnPtA3hvH7GSYNtkfzPxPcVZAH4JF50ijHFXPMElmm4qrm4bbNLqFjAs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Egp0L4R2V3kyKf1laa3tSnqziviuLLVn6g1rYSrX0o1JVSKteCUSnvXcwikUWd444U%2bqIfuhOWs7qsHEithd3HBR%2bw93SY4OHPA5tQMyBReaTJ8Le6oLnPtA3hvH7GSYNtkfzPxPcVZAH4JF50ijHFXPMElmm4qrm4bbNLqFjAs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Jz33Y2sClDOGQEFZKTNj6gCX5TUKgVQdHI4aYj5YNOgd7%2b9IR2S%2feX7pBKBd4FirEAz7Wp52%2fBCLWGoKE39RLb1sTMGg9G9vIXxWv4Zg%2frYXNcgBXr0rKROjugg3rPigObxI8FKYDpC0qmdHtH3AeoIRFwabyWa%2fKNuvlz1Fnx4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Jz33Y2sClDOGQEFZKTNj6gCX5TUKgVQdHI4aYj5YNOgd7%2b9IR2S%2feX7pBKBd4FirEAz7Wp52%2fBCLWGoKE39RLb1sTMGg9G9vIXxWv4Zg%2frYXNcgBXr0rKROjugg3rPigObxI8FKYDpC0qmdHtH3AeoIRFwabyWa%2fKNuvlz1Fnx4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=AR7Ya6thLlyEh%2fORGpooScxCg3LJWRyV%2b%2b3jgsuk3EFnbttlK5K1kBsnq8vxBOeTK%2fvjXHQGADclV2sUMINSTDGHUtonkh8R%2fq%2ffXNqLkUO%2fWLB8RLjLNoN3lg%2bsvLYO1pN48Lx0kIo3BxPYEqtlga13LFodavcRePvhR6UOfrE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=nFeWaPfRvx2po%2f2iE7Ce0E%2fxBxcwWjT8gfdKJusonXVDg3Sr0oRAuG4bcwa7dp9%2for01dQ0rw5HevgGMnlLgFJsHLlKPe22TvpS8Oy73009KpTkq%2bZTvzjQ4FyeTEL9H8%2bvQYSA0O%2fRPSXe8Z6szLLcjQYkMIDaTgDPIu8Ard6k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=TnvlKMMBFGub62IJuRUJscJKOm1dh7Gxa3kvw%2bE6wYdVEivdGrqlT7Qp5RzN4f%2fOFTymLCebnXwuipbNfbACrv83UzXJ40EgsvJEN9VMs3CwMQF6KcBCJwskOr0R3dVHwvkGDssNwujxf1SmNEw6bgZFZEUkCz8JFzbKjwp8Zrw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=TnvlKMMBFGub62IJuRUJscJKOm1dh7Gxa3kvw%2bE6wYdVEivdGrqlT7Qp5RzN4f%2fOFTymLCebnXwuipbNfbACrv83UzXJ40EgsvJEN9VMs3CwMQF6KcBCJwskOr0R3dVHwvkGDssNwujxf1SmNEw6bgZFZEUkCz8JFzbKjwp8Zrw%3d
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Appellant argued that the court erred in its best interest finding that the 

child was adoptable.  There was sufficient evidence by the caseworker who 

testified that there were prospective adoptive parents for the children if 

rights were terminated and that there had already been an inquiry as to 

one of the children.  Smith v.  Ark. Dep’t of Human Servs., 2010 Ark. App. 

747.   

The court noted that DHS failed to provide evidence to the court on the 

likelihood of the childrens’ adoption in assessing the children’s best 

interest.  Yet the trial court made the statutorily required finding without 

the benefit of a knowledgeable witness.  The appellate court cautioned 

DHS that it has the burden of proof to present evidence on the statutorily-

mandated findings, but noted that an appeal on this point would not be 

supported.  Dean v. Ark. Dep’t of Human Servs., 2009 Ark. App. 198.  

TPR affirmed based upon clear and convincing evidence that the circuit 

court found that the termination was in the best interest of the children.  

Evidence included a strong likelihood that the children would be adopted 

and that there was potential harm to the children if they remained in their 

father’s custody. Sturdivant v. Ark. Dep’t of Human Servs., 99 Ark. App. 

393 (2007). 

TPR upheld based on clear and convincing evidence where trial court 

found that termination was in the children’s best interests and that the 

children were adoptable. Appellant argued that the court erred in finding 

that the children were likely to be adopted since they were 11 and 15 years 

old and had emotional problems. Appellant argued that there are 

documents that support her claim, but they were not abstracted.  The 

caseworker testified at the termination hearing that she believed that the 

children would be adopted and that there was a possibility for them to be 

adopted together.  Cobbs v. Ark. Dep’t of Human Servs., 87 Ark. App. 188 

(2004).  

The trial court did not improperly consider the child’s wishes to be adopted 

by her foster parents as a controlling factor in the decision to TPR.   

Jefferson v. Ark. Dep’t of Human Servs., 356 Ark. 647 (2004). 

Potential Harm - Ark. Code Ann. § 9-27-341(b)(3)(A)(ii). 

There was clear evidence as to potential harm where appellant mom did 

not have any contact with DHS for five months and failed to comply with 

the court’s orders.  Appellant dad also continued to have unstable 

relationships, continued drug use nine months into the case, and 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=LzzJBfQnHdpTJI01cwP8T%2f0QD2qe9nUBTqqzhQlTu7eCI3k1bvhPnFK3MekX45nBWW9HWNBQb0u4jDn7kJpFj0bXPu9GlnyYBjyR5S5b%2bI2kY9WGFp6LRdXkUcTRqwuYWKie%2bAtAvsxe9aWuAnwTyiq4XIrlw8VpXpllwB9eSlQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=LzzJBfQnHdpTJI01cwP8T%2f0QD2qe9nUBTqqzhQlTu7eCI3k1bvhPnFK3MekX45nBWW9HWNBQb0u4jDn7kJpFj0bXPu9GlnyYBjyR5S5b%2bI2kY9WGFp6LRdXkUcTRqwuYWKie%2bAtAvsxe9aWuAnwTyiq4XIrlw8VpXpllwB9eSlQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=AhDOZRPeAZRzpexi97d1AC5ZBqtXtuJ0jtEyKLC6aHi2d%2bazimjUKnbKSBXKlToDvCCYsOZc27iolIL9LBihFK1zeEIebQaZGoJldsnlOgvXzW6IP5kmTp2YMzPidQS4xY8X%2b77IAajZ5FYyPtSFHubDmUIeCt4U%2f6j0kVkhmhg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=WzKkClAQdwfacycj6rk%2bvfm%2bzp1f5IPRgO2tA27zJ6rhCd1Q2D7PBkQzO3DIJ3%2fINAuSK7%2btmwXEwhcotX%2fCWBpJbOhefirRLYM50wy87FCr2%2fDp52XBfnC5t%2betrKq8PvD%2fEiDiyrChPvKUdxRqv4DzH3uR2oXM01GEXps%2btpU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=WzKkClAQdwfacycj6rk%2bvfm%2bzp1f5IPRgO2tA27zJ6rhCd1Q2D7PBkQzO3DIJ3%2fINAuSK7%2btmwXEwhcotX%2fCWBpJbOhefirRLYM50wy87FCr2%2fDp52XBfnC5t%2betrKq8PvD%2fEiDiyrChPvKUdxRqv4DzH3uR2oXM01GEXps%2btpU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=k9wtDU7%2fJDZPz0WrAIqjfQ2UC67UKGpa6y%2bmYtAfIg1Sc5Jm27UwIWN771tWw8vJ9WPhTn%2fo%2fG2hXcdBFxyd4pZMnXfAEbYfvYn2tOKPLuE4%2bbWMoOpdrLV0h8FflnYg3F4F3MaD7kyTDbcZ7RFnMCzd7cgXHTvOvf%2b4BYs6o14%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=k9wtDU7%2fJDZPz0WrAIqjfQ2UC67UKGpa6y%2bmYtAfIg1Sc5Jm27UwIWN771tWw8vJ9WPhTn%2fo%2fG2hXcdBFxyd4pZMnXfAEbYfvYn2tOKPLuE4%2bbWMoOpdrLV0h8FflnYg3F4F3MaD7kyTDbcZ7RFnMCzd7cgXHTvOvf%2b4BYs6o14%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=zlR%2fHtcX73SRbXGFnXIjs5h4ndHBYOjtiWntAPBbIBCFtwKBwxjfY4mdMExNdoPXFboShvs8bnvWrbyiUOewWxXMCF3Q1B3yIOhu2NhXu0aSnWg7ZD3PWzjdcGQFpDXX%2bt1nZGN6fCLA1CSUyD%2fmZVeUhBbzd80tf91tmu%2biXgA%3d
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associated with drug users.  Sellers v. Ark. Dep’t of Human Servs., 2013 

Ark. App. 417.  

In this second TPR hearing regarding appellant, he argued that the trial 

court erred in finding that it was in his child’s best interest to terminate 

parental rights because DHS failed to show that returning S.A. to his care 

would be potentially harmful. Evidence supported the trial court’s decision 

including, that appellant did not have stable housing; he lived with his 

sister and her husband who had drug issues; he had outstanding felony 

warrants in Arizona that he had not dealt with; and he did not have 

transportation since his driver’s license had been suspended as a result of 

a DUI.  Austin v. Ark. Dep’t of Human Servs., 2013 Ark. App. 406.  

There was sufficient evidence as to potential harm where appellant mom 

after 24 months, including a trial placement, failed to comply with court 

orders, maintain contact with DHS and get counseling for her children. 

Appellant dad also had a sex abuse finding against his minor daughter, 

was a convicted felon for trading pseudoephedrine and methamphetamine, 

and tested positive for drugs during the case.  The trial court made specific 

findings that the children would suffer potential harm if returned and 

neither parent was ready to take custody of the five children after two years 

of services.  Madison v. Ark. Dep’t of Human Servs., 2013 Ark. App. 368.   

There was sufficient evidence to support trial court’s finding that the 

termination was in their children’s best interest after an 11 year history 

with DHS. The court properly considered potential harm to J.S where 

evidence showed that five of appellant’s children had been terminated due 

to appellant’s methamphetamine use that she continued to use 

methamphetamine while she was pregnant with J.S. and after he was 

placed in DHS custody.  Although appellant had remained sober for five 

months prior to the termination hearing her rehabilitation was still a work 

in progress as noted by her past periods of sobriety only to return to using 

meth.  Porter v. Ark. Dep’t of Human Servs., 2013 Ark. App. 299.  

There was sufficient evidence as to potential harm where appellant did not 

have a home, still used drugs, failed to complete parenting or drug 

treatment, maintain contact with her children, and did not have stable 

employment.  Strong v. Ark. Dep’t of Human Servs., 2013 Ark. App. 278.   

There was sufficient evidence to support trial court’s finding that the 

termination was in their children’s best interest after a six year history 

with DHS, including income and housing instability, mental illness 

(including failure to take medication), and alcohol abuse. The mother also 

had her rights terminated to four other children in another state and the 

http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=316658&dbid=0
http://opinions.aoc.arkansas.gov/weblink8/ElectronicFile.aspx?docid=316658&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=NiVjp%2fO6WC6VVnYf2nF%2bzIto1jrtMgG0AUD95iUj2M8euZUos6MdEmHL2ruper8u3JI%2fTxVokxLovHU1c6737iLtB3mVlVYmuLxcQ1yaOXhAyLJjwuYPhUnZWAu2AMrWPKBrTkFyqFX13c7Ntybpxp2SLJxHPI4z1tpOmz4%2bZ1k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6C%2b3n%2bYu7fIE%2fMvWda2czQUnphEmIbjiomsRoT9U8omPwwivYMGkyl87qRkIdprfqwEDtpHaD%2fQHXt2D055F5pV%2fOFx6%2bkKndVLYcjLCIHdpn9p1J8MkzYN0LGGJtO2UiKFpcCZFx6wdVmLXLt%2b5Q3iJq%2fG1KpidATNn6W1MsJw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XUmNvBaCTa0wAWREfHa8yxlkh5hBC1Ha3qaXgEKmrfdfwWkRq4iawOKEwuViPOa2hwEhHKpHUu%2fVfvoVAz70Smc8Gh5i1wqKSKiG8daj8RgM3Ah%2bWN1yKyCwFmU8EpAbnoSJlJjYeChJygfr%2bEE6lfSlE%2fXblZ5Ftbb7YwDMXCg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RklX7nmbO4%2baoQtKvpH5OdVQ5zFdmCuPTHZCgLci76pwt%2fd3OyCfENRazO9FjHntsCRySoNlgVFBpAMKCYnZqPWmZHCNJE%2bb49StAf%2b0GrOoB0dceBGFdGH%2by46H9sCpdVByH4OSqY%2fUSwjVbRP%2fl4hLyqLX3s3lp%2b4eAOj4M2c%3d
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father although aware of his wife’s mental health issues failed to 

adequately understand the harm of leaving the children unsupervised in 

her care.  Drake v. Ark. Dep’t of Human Servs., 2013 Ark. App. 274.  

Appellant argued that the trial court failed to consider whether her child’s 

health and safety would be at risk if returned to her. Potential harm is a 

factor in the best interest analysis and the court is not required to identify 

a potential harm or to find that actual harm would result if returned to 

the parent. Appellant failed to preserve her argument for appeal because 

she did not object below.  However, the court noted that even if appellant 

preserved the argument for appeal the circuit court would be affirmed 

because the court considered potential harm the child would face if 

returned to the parent in its order and letter ruling presented at the final 

hearing.  Cushman v. Ark. Dep’t of Human Servs., 2013 Ark. App. 3. 

Appellant is a minor mother in foster care who had her parental rights 

terminated.  She argued that the court failed to provide her attorney ad 

litem.  The appellate court noted the statutory right for the court to appoint 

an attorney ad litem, but this issue was not raised below and the court 

noted that in the case before the circuit court the daughter, not appellant 

was entitled to an attorney ad litem.  Appellant challenged the best interest 

finding as to potential harm.  There was evidence that appellant’s 

aggressive and oppositional behavior could potentially harm the health 

and safety of her daughter.  B.H.1 v. Ark. Dep’t of Human Servs., 2012 

Ark. App. 532.  

There was sufficient evidence that children had been out of the home for 

more than a year and she failed to remedy the conditions which caused 

their removal.  Evidence demonstrated that he did not have adequate 

housing to meet the children’s basic needs, her employment was 

inconsistent and insufficient, her visitation with her children was sporadic 

and her failure to visit was disruptive.  Wittig v. Ark. Dep’t of Human 

Servs., 2012 Ark. App. 502.  

Appellant argued that the trial court erred in finding that she would 

subject her children to potential harm if they were returned by failing to 

separate her from the acts of the father of her children.  She argued that 

her therapist’s testimony supported her claim.  The trial court was not 

required to believe the testimony of the appellant or her therapist. The trial 

court from the beginning of the case stressed the importance of knowing 

how appellant’s young child was physically abused and there was evidence 

to support the court not finding appellant credible.  The lack of credibility 

was related to her ability to protect her children from further harm.  Apelu 

v. Ark. Dep’t of Human Servs., 2012 Ark. App. 480.   
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https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=whzfc%2fS%2ffW28FjawAh46Fjh%2bklluJ0eFgdDoujNfKZvrtf%2fh%2fjqecFpNmMdLK%2bVr9bzcXg6sLKGWMCdE1nfODv7Sw5d26olIhk5uUAqJ41AZbHyz8MVoqc5DaA2xnZsEUigthDf8bem5qySvEa3HWiOBUP4gJjpH0kpDi9oHmOo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=MW12gntAxjHZevKDO%2bZgzvd4qVWtWmDNX0IZcIkYGm9Xd2%2fKkDuC4%2bWj38Q%2fru9YMh8IdhZ0GW%2f7EV6gGXf4Pg%2bx0%2bB%2bKaE21zitBDDsMdRdrJCAu5L9OB%2b2rAButZEbEoXkRrgGMwEN695chvffPcmoTJoCiPbD%2feIYucDcqoU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=MW12gntAxjHZevKDO%2bZgzvd4qVWtWmDNX0IZcIkYGm9Xd2%2fKkDuC4%2bWj38Q%2fru9YMh8IdhZ0GW%2f7EV6gGXf4Pg%2bx0%2bB%2bKaE21zitBDDsMdRdrJCAu5L9OB%2b2rAButZEbEoXkRrgGMwEN695chvffPcmoTJoCiPbD%2feIYucDcqoU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OgmehzL7bwEax7sCBp4hXTX6EVQSp8KgUGjVT8B%2fx83AYz%2bxwPMwPu8rcA1XjgJZpUepj%2fhESo8d0BaxYt3Dpd1XGHEXzZxreyaR%2b4aWl%2fzPY06J3HmWbSxYu0WJiKdRccgrJFiAip979M%2fscIMJpm26liVCkQ7%2b9v0L6xoCSRM%3d
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Appellant only contested that DHS failed to show that termination was in 

her children’s best interest because there was insufficient evidence that she 

posed any harm to their return home.  There was sufficient evidence of a 

risk of potential harm where her children had spent seventy-five percent of 

their young lives in foster care.  Appellant was unable to demonstrate once 

she was released from jail how she would provide a stable home or 

sufficient income.  There was evidence as to her poor judgment, including 

maintaining a drug premise, drug related offenses, choosing poor 

relationships with men and not taking advantage of opportunities that 

gave rise to why her children were removed.  Torres v. Ark. Dept. of 

Human Servs., 2012 Ark. App. 423.  

Appellant argued that there was insufficient evidence that she posed any 

harm to her children’s return home.  The trial court did not err and the 

potential harm was evident.  Appellant did not demonstrate she could 

provide a stable home or sufficient income.  The trial court found her 

credibility lacking and she did not demonstrate good decision making in 

her relationships or roommates.  Reed v Ark. Dep’t of Human Servs., 2012 

Ark. App. 369.   

Appellant (dad) argued that there was insufficient evidence to support the 

best interest finding specifically that C.J.’s health and safety were at risk.  

There was no error were the court did not find appellant credible and there 

was evidence of domestic abuse, drug and alcohol abuse, and mental 

health issues. The trial court also had concerns about appellants’ 

capability to understand or care for the child’s significant needs.  Pratt v. 

Ark. Dep’t of Human Servs., 2012 Ark. App. 399.  

Appellant argued that there was insufficient evidence to support the trial 

court’s finding that termination of parental rights was in the best interest 

of the child.  Appellant failed to maintain stable and appropriate housing, 

employment, income and transportation.  The evidence clearly showed 

appellant lacked stability needed by the juvenile.  There was also evidence 

that he missed telephone visits with his child and his visits were often 

inappropriate.  Hall v. Ark. Dep’t of Human Servs., 2012 Ark. App. 245.  

The trial court’s finding that termination of parental rights was in the 

children’s best interest was clearly erroneous.  Evidence showed appellant 

worked hard upon release from jail by maintaining a stable job and 

housing, staying off drugs, and demonstrating his commitment to his 

child, and complying with court orders, except for an occasional moderate 

consumption of alcohol and three unexcused missed visitations. There was 

no evidence of any harm or real risk of harm by appellant’s slight lapse of 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=QdhyT%2fN2jBljT84A%2fD%2f5nqMREUG3oLicuSEQz4SQNqZqqjIULCOOF4kwbKWEMkFYbnAGknSBpLIVp8jORmBhSNOMLiN9QPGVhpvSojz0D0041wI3pgdXH0s5NQncOzNXvseAranKURPqCBfoqkUW%2faqnrhdZGyNVza%2bBETO9C7M%3d
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https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VQ3Wpg4BFTGRSj7xZ9mDqhbmP9LUPyIQEmD4TvPkrY3CGWVF%2fSpQjwH50vFwIq2%2bL5RwgwNVyw%2bljGILX3qe6MjG6g76q%2bt07sYk9hnVFyg%2bABoSOF4ZF7c6QJlhJDh8vzCohn5MeNf4TYclC%2bNnA4f9sj4fcLOc3eTk9bpCoFA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VQ3Wpg4BFTGRSj7xZ9mDqhbmP9LUPyIQEmD4TvPkrY3CGWVF%2fSpQjwH50vFwIq2%2bL5RwgwNVyw%2bljGILX3qe6MjG6g76q%2bt07sYk9hnVFyg%2bABoSOF4ZF7c6QJlhJDh8vzCohn5MeNf4TYclC%2bNnA4f9sj4fcLOc3eTk9bpCoFA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3wSATmJpPLCRo130DIJjKF3P3bjsZwIQ%2bavs7oJeJCyFiRLe2lhgSkhk97ida%2bQpvywVqed7%2bM1WwIhQlS%2bglD%2fqIMA43e7FV2a451G5pVHc5QbWx2NUiBQG8dNF9JTUI%2bji62cyrcX1wHNbojvACevV386qdRqXlE11Qk2B0v8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3wSATmJpPLCRo130DIJjKF3P3bjsZwIQ%2bavs7oJeJCyFiRLe2lhgSkhk97ida%2bQpvywVqed7%2bM1WwIhQlS%2bglD%2fqIMA43e7FV2a451G5pVHc5QbWx2NUiBQG8dNF9JTUI%2bji62cyrcX1wHNbojvACevV386qdRqXlE11Qk2B0v8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=gFF7b%2bh%2b6sb2yJWP%2fu%2bycRCGig32oj1YkfFZXfMn9xIPZDZ6Cqtk1oIYKpJJi8jkWP5Etm9SLAbfWNfmqG6rZ8JEWbyrEZzMokfIlJ5%2fXm8CXrWw%2bk6DD041TRYjoI9mViLPXsqMK35emJOnyd0%2bwgdq%2bdvhWFJs1k8Q%2fZ67CNU%3d
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judgment when the quantum of evidence favored reunification.  Rhine v. 

Ark. Dep’t of Human Servs., 2011 Ark. App. 649.   

Evidence of potential harm if returned to appellant included appellant’s 

continued drug use, pending criminal charges, and evidence of her 

inability to parent her children safely and independently.  Threadgill v. 

Ark. Dep’t of Human Servs., 2011 Ark. App. 642.  

Appellants challenged the court’s best interest finding that there was any 

potential harm in returning the children to them.  The trial court did not 

err and there was evidence that the mother failed to seek dental care when 

needed, appellants failed to maintain stability needed by the children, and 

that the children regressed in their behavior upon reinstitution of 

visitation with the parents.  Holderfield v. Ark. Dep’t of Human Servs., 

2011 Ark. App. 534. 

Appellant argued that there was insufficient evidence as to the circuit 

court’s finding of potential harm of continuing contact with appellant. The 

court of appeals affirmed by memorandum opinion stating that there was 

a “quantum of evidence and findings to support the order.”  Fraizer v. Ark. 

Dep’t of Human Servs., 2011 Ark. App. 471.   

Appellants had their rights terminated as to their six children, L.K., A.K., 

A.K.2, S.K., C.K. and R.K.  Appellants challenged the circuit court best 

interest finding as to potential harm.  The court found that there was 

ample evidence that Alamo still controlled the daily affairs of the TACM 

and furnished the appellants with housing, transportation, and money to 

meet their daily needs.  The appellants did not consider Alamo’s actions, 

past or present to be a danger to their children.  Although appellants 

testified that they would not permit abuse of their children, the circuit 

court found that their testimony was not credible. Due deference is given to 

the trial judge in assessing credibility of witnesses. Krantz v. Ark. Dep’t of 

Human Servs., 2011 Ark. 185.  

There was sufficient evidence that termination was in the child’s best 

interest, including the potential harm of being kept in the “limbo land of 

foster care.”  Porter v. Ark. Dep’t of Human Servs., 2010 Ark. App. 680. 

The trial court did not err in finding that termination was in the children’s 

best interest and the court noted evidence of the appellants’ chronic 

instability to the point that neither parent had progressed beyond 

supervised visitation at the time of the termination hearing.  Tucker v. 

Ark. Dep’t of Human Servs., 2011 Ark. App. 430.     

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DHfIbIVCyHPoEVPKR80kJxMVTHVy9m%2bK29rpFMnFntxHihiajg%2b9MP91fSZ%2bep9DI6%2fHpiwRY%2bt6catG4mg6x4i1F194PBa6PfCsz27wj2g5sRQfNgKJNAi%2fiJwy8fiC3SERWRz2raA8e%2bJrFLz5CXd8LKbKWRpCXXY9a5KQ0gE%3d
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https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FpPm2M%2bmMrz0aTUyss7WqLynPCeO3g%2b62uJl4cgdw2gqxmTD62X0pqovpww6GCqr9T2cvhKC40rbAMmNCgCWGJb1Mx%2bKd1%2bfzLF%2fg3nyhz9mAedQaQ8jYBDDDNZBclN94s59vMTwEJZLaF%2f9SjHm3LExA%2f9X9xwtmC1JkyDQCAI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FpPm2M%2bmMrz0aTUyss7WqLynPCeO3g%2b62uJl4cgdw2gqxmTD62X0pqovpww6GCqr9T2cvhKC40rbAMmNCgCWGJb1Mx%2bKd1%2bfzLF%2fg3nyhz9mAedQaQ8jYBDDDNZBclN94s59vMTwEJZLaF%2f9SjHm3LExA%2f9X9xwtmC1JkyDQCAI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rkTg4PcejUkOMJcj86DfD2zW4XZa1Tiz0MHP3gtVYjx5hdjBVQM5LcrmTa9xiCGA5mSOApBLMkOeYOgmGID1rXXfZ5jfr8ZkFo0G10p4DCHLLJqvNVheIhEXCBm0LYevw0cn%2bOIyIeGz%2fzbdA6s5m0o7nm7XkeOJpbJzAGdMzCs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rkTg4PcejUkOMJcj86DfD2zW4XZa1Tiz0MHP3gtVYjx5hdjBVQM5LcrmTa9xiCGA5mSOApBLMkOeYOgmGID1rXXfZ5jfr8ZkFo0G10p4DCHLLJqvNVheIhEXCBm0LYevw0cn%2bOIyIeGz%2fzbdA6s5m0o7nm7XkeOJpbJzAGdMzCs%3d
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=211727&dbid=0
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https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2bKQhrSLamC%2boPvyP4IqFO8hrBn%2bU73hxt9qDRcpqkJ3KpDjVYW1iYS%2fQnr%2bIq7krcSuN%2fZaPVxEdZwlKcJvzgzuf%2bE7A8%2fY84eNljkADHfaNYYgI923tVCClO9NfcCtcN5i3x8Wb%2fJXjaUhL0vqm24RAdqj31quRe8Lqn79o9rs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2bKQhrSLamC%2boPvyP4IqFO8hrBn%2bU73hxt9qDRcpqkJ3KpDjVYW1iYS%2fQnr%2bIq7krcSuN%2fZaPVxEdZwlKcJvzgzuf%2bE7A8%2fY84eNljkADHfaNYYgI923tVCClO9NfcCtcN5i3x8Wb%2fJXjaUhL0vqm24RAdqj31quRe8Lqn79o9rs%3d
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As to best interest, appellant argued that if she were able to live in a stable 

environment under the supervision of another adult, TPR would not be 

necessary.  The evidence did not support appellant’s ability to provide a 

stable environment for her child.  L.W. v. Ark. Dep’t of Human Servs., 

2011 Ark. App. 44.   

Appellant challenged that the TPR was in his child’s best interest and that 

it was contrary to law because his child remained in his mother’s custody.  

The appellate court found that appellant’s children needed permanency in 

the form of an irrevocable break from his violence.  The court further noted 

that the children would not be returned to the “family home” as envisioned 

by the statute because the children would not be returned to the “family 

home” as it once existed -- where appellant was once a member of the 

family. The case was distinguished from Caldwell because of appellant’s 

unrelenting violence before and after the case began. Finally, appellant 

argued that TPR was not in the child’s best interest because the circuit 

court must consider the likelihood of adoption and potential harm.  The 

appellate court found that likelihood of adoption and potential harm do 

not have to be proved by clear and convincing evidence.  They are factors 

for the court to consider.  While adoptability is not likely since they are in 

the custody of their mother, the potential harm factor weighs heavily in 

favor of termination due to appellant’s violence.  Hayes v. Ark. Dep’t of 

Human Servs., 2011 Ark. App. 21.   

Appellant challenged the TPR finding as to the child’s best interest 

specifically that returning the children to her held a potential danger for 

them.  She argued that her visitation posed no danger to her children.  The 

court of appeals found that the circuit court is not required to find that 

actual harm would result or to affirmatively identify a potential harm.  

The court also noted that there was a huge difference between visiting 

children and being totally responsible for them.  Ridley v. Ark. Dep’t of 

Human Servs., 2009 Ark. App. 618.  

Appellant challenged the TPR finding as to the child’s best interest 

specifically that returning the child to him would subject his child to 

potential harm and in finding grounds existed to terminate his rights.  The 

court of appeals found that the circuit court is not required to find that 

actual harm would result or to affirmatively identify a potential harm.  

Byers v. Ark. Dep’t of Human Servs., 2009 Ark. App. 581.   

Termination of parental rights was affirmed as to appellant’s three 

children.  Appellant argued that the circuit court erred by failing to obtain 

the two older children’s consent to adoption and to finding that the 

termination was in the children’s best interest.  Appellant argued that the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ePZ999%2fcfrGvaBRkcWHqxWbbszJ7EgCdY3gwmnIw0dCMb2vUnGEQdvsX41NJdhh7opXXNGESeuq2ZSg38wRpKc70VYr%2fiDIb77651FYRu1F3%2bOCBS2wjP3xYdnp4wPqnqjN%2fNsrnq6DKjnqDznrPrUYZdMVqtU9LvSgCt%2fL8CVM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ePZ999%2fcfrGvaBRkcWHqxWbbszJ7EgCdY3gwmnIw0dCMb2vUnGEQdvsX41NJdhh7opXXNGESeuq2ZSg38wRpKc70VYr%2fiDIb77651FYRu1F3%2bOCBS2wjP3xYdnp4wPqnqjN%2fNsrnq6DKjnqDznrPrUYZdMVqtU9LvSgCt%2fL8CVM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=sU%2fZQpCZHKVxXtBC3G3tZq%2bIOid%2ftf%2bTSD6ZXBCSjV831oC2pariHXGW12F8KXHPL45kIJDVsDPajesMhEPJ8xNnWYJBUqnRewp%2b2ukk5WtMEVUvWN9YrnSigInX11bKyv9EbnUe1MP%2b%2foCrqETuzWkvqLzWbIrYPYNIQKHtg6Q%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=sU%2fZQpCZHKVxXtBC3G3tZq%2bIOid%2ftf%2bTSD6ZXBCSjV831oC2pariHXGW12F8KXHPL45kIJDVsDPajesMhEPJ8xNnWYJBUqnRewp%2b2ukk5WtMEVUvWN9YrnSigInX11bKyv9EbnUe1MP%2b%2foCrqETuzWkvqLzWbIrYPYNIQKHtg6Q%3d
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=37685&dbid=0
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=37685&dbid=0
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court erred in not seeking the consent of the two older children regarding 

adoption, pursuant to Arkansas Code Annotated section 9-9-206(a)(5).   

The appellate court found that Arkansas Code Annotated section 9-9-

206(a)(5) does not apply in termination proceedings in dependency-neglect 

cases.  The court noted that even when this statute is applicable, the court 

has the authority to dispense with the minor’s consent, if the court finds 

the adoption is in the child’s best interest.    

The circuit court did not err in finding that appellant’s conduct posed a 

potential harm to the children and that the termination was in the 

children’s best interest. Appellant admitted her inability to regain custody 

of her children at the termination hearing and could not predict when her 

situation would improve. Childress v. Ark. Dep’t of Human Servs., 2009 

Ark. App. 322. 

Appellants argued that there was insufficient evidence to support a finding 

of potential harm as to the court’s finding of best interest. The trial court 

was required to consider the potential health and safety of the children 

that might result from continued contact with the parents.  The trial court 

was not clearly erroneous when it looked at past behavior as a predictor of 

potential harm, and this is one of the many factors that a court considers 

in a best interest analysis.  Dowdy  v. Ark. Dep’t of Human Servs., 2009 

Ark. App. 180. 

Appellant argued that trial court failed to consider the potential harm if 

the children were returned to her or alternatively that the evidence did not 

support that the children would be harmed if returned, and that the court 

never specified what clear and convincing evidence supported its order.  

The appellate court found no merit in any of appellant’s arguments and 

that the termination was in the children’ best interest.  The appellate court 

found that the circuit court had summarized its previous findings based 

on the evidence and that there is no statutory requirement that every factor 

considered in be established by clear and convincing evidence, but that 

after a review of all the factors the evidence must be clear and convincing 

that it is in the child’s best interest.  Jones-Lee  v. Ark. Dep’t of Human 

Servs., 2009 Ark. App. 160.  

TPR affirmed by the court of appeals.  Appellant argued that DHS failed 

to show potential harm to the children if they were returned home.  The 

children had been out of the home for more than one year, and the 

conditions that caused removal had not been remedied.  Mom failed to 

address environmental issues, continued to have inappropriate discussions 

with her children about the case, and did not accept responsibility for 

protecting her children from their father.  The father was unable to care 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=an1OICDJ0sQ0HZNHwqQEpChaWlSCa7PwNdMqOWxxc5TwkovnaZ5A2PS%2bhuMtpZIn3i5V3YadifQ%2fpGOK83K%2fxyHiDl42N22hQfaIP4%2fNcr4dVhQ%2f0Bh4q0DKQH9YZMh9iaJeJex8BVXdPCMUVV5WdD4mTTXKJkPb2COeQJRczx4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=an1OICDJ0sQ0HZNHwqQEpChaWlSCa7PwNdMqOWxxc5TwkovnaZ5A2PS%2bhuMtpZIn3i5V3YadifQ%2fpGOK83K%2fxyHiDl42N22hQfaIP4%2fNcr4dVhQ%2f0Bh4q0DKQH9YZMh9iaJeJex8BVXdPCMUVV5WdD4mTTXKJkPb2COeQJRczx4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=QvowFK8WlkuvESqy%2f%2fanj0seEEXsSH9sTL1asM4MHOJKpGcNHGJ6gXjTytufBwrICiIoocPb10q%2bgkr%2bqRKTKezHYNe7OHdvhj4PEDaEhop4OrIVN6dF6wv2VPLb%2f5lpGLGOLyX7ZwP4Y8ZipK4OcpYEjQuheyYMXiS5TyknAfQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=QvowFK8WlkuvESqy%2f%2fanj0seEEXsSH9sTL1asM4MHOJKpGcNHGJ6gXjTytufBwrICiIoocPb10q%2bgkr%2bqRKTKezHYNe7OHdvhj4PEDaEhop4OrIVN6dF6wv2VPLb%2f5lpGLGOLyX7ZwP4Y8ZipK4OcpYEjQuheyYMXiS5TyknAfQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SSKCeYovWYKDwHsL0QA4G3DGIC5v3SkfP39Pc%2bojSvNBQk4ap59dzrG2uKenU8N%2bYJT6YF70v96Z0wdYgjoZ6tPldd6cHp2X5ae5YHRvuqMKR9an5uxMmhDor39Ll228AZF%2fm5ecLnNOwpNiF%2bT015ljsUZH%2bg0XqX1VuYYjYNo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SSKCeYovWYKDwHsL0QA4G3DGIC5v3SkfP39Pc%2bojSvNBQk4ap59dzrG2uKenU8N%2bYJT6YF70v96Z0wdYgjoZ6tPldd6cHp2X5ae5YHRvuqMKR9an5uxMmhDor39Ll228AZF%2fm5ecLnNOwpNiF%2bT015ljsUZH%2bg0XqX1VuYYjYNo%3d
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for the children due to his abusive behavior and unwillingness to admit 

fault.  Additionally, he had not dealt with his anger issues and was 

incarcerated at the time of the hearing.  The appellate court affirmed on 

the basis of sufficiency of the evidence as to the children’s best interest and 

on termination grounds.  Lee v. Ark. Dep’t of Human Servs., 102 Ark. 

App. 337 (2008).   

TPR reversed because parties stipulated to child’s best interest and no 

evidence presented to the court.  Arkansas Code Annotated section 9-27-

341(b) requires that an order terminating parental rights must be based 

upon clear and convincing evidence that it is in the child’s best interest 

and that one of the TPR grounds are proven.  Although the trial court’s 

order recited that it was contrary to the child’s best interest to return home 

and that the TPR was in her best interest, there was no evidence presented 

that would support such a finding.  The only evidence submitted at the 

hearing was a stipulation concerning an earlier termination of a sibling.  

Since only one of the two grounds of the statute was proven, the decision to 

terminate parental rights was clearly erroneous. Conn v. Ark. Dep’t of 

Human Servs., 79 Ark. App. 195 (2002). 

TPR upheld circuit court finding of best interest with strong evidence that 

the children would be adopted and that there was potential harm to the 

children  if they remained in their father’s custody.  Posey v. Ark. Dep’t of 

Human Servs., 370 Ark. 500 (2007). 

TPR upheld circuit court’s finding where trial court made specific findings 

of fact of the child’s best interest including that return home would be 

harmful, that the child was very adoptable, and he was stable and 

thriving in his foster home.  The trial court also noted the six-year history 

with this family and that the child, age 11, expressed his wishes to not be 

returned to or have any contact with his father.  Latham v. Ark. Dep’t of 

Health & Human Servs., 99 Ark. App. 25 (2007). 

The court of appeals relied on Conn v. Arkansas Dep’t of Human Servs., 79 

Ark. App. 195, 85 S.W.3d 558 (2002), holding that the trial court erred in 

finding that it was in the child’s best interest to find that prior termination 

was a sufficient ground for TPR.  Ivers v Ark. Dep’t of Human Servs., 98 

Ark. App. 57 (2007).  

Note: Under the Adoption Safe Families Act (ASFA), effective November 

1997, an involuntary termination as to another sibling is a ground to fast 

track a case and a ground for termination of parental rights.  This federal 

law has been adopted into state law as well.  Factors of best interest are 

separate from TPR grounds.  Best interest and a TPR ground must be 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yS%2f0XnjaB0YIynaTMEhD7JueQhUUbGqforD%2fNz9Nm1hvajKQXxJC0DgdJ0ftaQ22ZKc%2bgqA1MABTO7rO6WNptzszPqqDhS6QXVeF2YTuAcxvK5tRduXoSyJLsqG9Pph0aIOUg8ah1C4coM8RsAB5o4cFjMoO1xyaIrnv9JCiHoc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yS%2f0XnjaB0YIynaTMEhD7JueQhUUbGqforD%2fNz9Nm1hvajKQXxJC0DgdJ0ftaQ22ZKc%2bgqA1MABTO7rO6WNptzszPqqDhS6QXVeF2YTuAcxvK5tRduXoSyJLsqG9Pph0aIOUg8ah1C4coM8RsAB5o4cFjMoO1xyaIrnv9JCiHoc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2bMM%2bbIKtK1NR5qYlwkEW8aoxYjRlZi%2fvaww9hnG66SzGxHa1xLZYoaVFWIvJcnej4NiVVSr3vovrIl01E55t6XM9hZElQJ5EoDtXDlpDTWhSPaXp1Wm6DK1To6F3bClKG%2bDGDzH1ECaSP4UEuehC3MJVixQxnPfo%2bJaUvrejfjM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2bMM%2bbIKtK1NR5qYlwkEW8aoxYjRlZi%2fvaww9hnG66SzGxHa1xLZYoaVFWIvJcnej4NiVVSr3vovrIl01E55t6XM9hZElQJ5EoDtXDlpDTWhSPaXp1Wm6DK1To6F3bClKG%2bDGDzH1ECaSP4UEuehC3MJVixQxnPfo%2bJaUvrejfjM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7F9Jij5cIvrSwS%2fO1tZ7hnMHjGXwYF76scJ%2bxtQCp1gNYCJH0JWkjnuUQhtbvLBIPNc2PzM%2bojrk7YJgnTLVK9LbUO4XQ6lDLe6w7%2f9v4TAnAG9osB5QU0P1P25HYFKMp1TjJ5s2CeU5%2fwJzaP6YACQzVcCY6RfMqhb0gkr4CXM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7F9Jij5cIvrSwS%2fO1tZ7hnMHjGXwYF76scJ%2bxtQCp1gNYCJH0JWkjnuUQhtbvLBIPNc2PzM%2bojrk7YJgnTLVK9LbUO4XQ6lDLe6w7%2f9v4TAnAG9osB5QU0P1P25HYFKMp1TjJ5s2CeU5%2fwJzaP6YACQzVcCY6RfMqhb0gkr4CXM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=JY9lKaetQyULBgzxbT%2bX0qzkiedKf8tSPZuB4WTLD2L1%2bKWh4Ap8kZB0OxtIoXO9sqDkPCYPkXeSfMxpmAgwDq%2fR4okXMfTCrNvihMeoENg1nBl10Rjev73xtpRY5bZdUvzBNgaif6ZsBSXoVRpMYAkNpvafJFdqqzO3yVgVGuo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=JY9lKaetQyULBgzxbT%2bX0qzkiedKf8tSPZuB4WTLD2L1%2bKWh4Ap8kZB0OxtIoXO9sqDkPCYPkXeSfMxpmAgwDq%2fR4okXMfTCrNvihMeoENg1nBl10Rjev73xtpRY5bZdUvzBNgaif6ZsBSXoVRpMYAkNpvafJFdqqzO3yVgVGuo%3d
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proven by clear and convincing evidence to terminate best interest.  In 

Conn, the trial court was reversed for allowing a stipulation as to the 

child’s best interest.  In Conn, the appellate court stated that the trial 

court must be presented evidence and make findings as to the best 

interest of the child in a termination hearing. 

 (3) One or more of the following grounds: 

  (A) Failure to remedy 

The juvenile has been adjudicated dependent-neglected and has continued 

outside of the custody of the parent for twelve (12) months and, despite a 

meaningful effort by DHS to rehabilitate the home and correct conditions 

that caused removal, those conditions have not been remedied by the 

parent.   Ark. Code Ann. § 9-27-341(b)(3)(B)(i)(a). 

It is not necessary that the twelve-month period referenced in this 

subdivision immediately precede the filing of the petition for TPR or that 

it be for twelve (12) consecutive months. Ark. Code Ann. § 9-27-

341(b)(3)(B)(i)(b). 

   Failure to Remedy Not Applicable 

Appellant argued there was insufficient evidence to support the failure to 

remedy the conditions that caused removal ground because his conduct did 

not cause the removal.  The Appellate Court reversed and remanded and 

declined to accept DHS’s argument that appellant had been the cause of 

removal in a prior dependency-neglect case that had been closed.  While a 

trial court may use a parent’s actions from previous closed proceedings, it 

cannot be used as the sole ground when the previous proceedings were 

closed and ended in reunification.  Williams v. Ark. Dep’t of Human 

Servs., 2013 Ark. App. 622.  

Appellant argued the twelve-month remedy ground did not apply to him 

because his conduct did not cause the removal.  DHS argued that the 

children were removed due to the mother’s drug use and there was no 

appropriate caregiver. His absence also caused the removal.  The court 

found that the removal was a result of the mother’s drug use and 

appellant’s absence was not the cause of removal; that the statute was not 

applicable to him to support termination.  Jackson v. Ark. Dep’t of Human 

Servs., 2013 Ark. App. 411.   

Appellant argued insufficient evidence because the court relied on a 

ground that did not apply to him since the children were not removed from 

him and he was not responsible for the conditions that caused removal. 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0Sv0ngyy%2bV9KFf4tLQAnxs6mJTIF7iDHiNpB%2fzyWGPL%2brZw05Lb%2bnKgS2%2fVSxC7pjXyz2DeAuNCOvqmkv2P%2b0Kp%2f4w0bI91dlquuO%2flwDJbcrnhEWN%2bLFTpzkGnn41SmbJCAEugkBBHxeeYfxMVNgOB72nSuBaM%2fNKj8h6inmVQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0Sv0ngyy%2bV9KFf4tLQAnxs6mJTIF7iDHiNpB%2fzyWGPL%2brZw05Lb%2bnKgS2%2fVSxC7pjXyz2DeAuNCOvqmkv2P%2b0Kp%2f4w0bI91dlquuO%2flwDJbcrnhEWN%2bLFTpzkGnn41SmbJCAEugkBBHxeeYfxMVNgOB72nSuBaM%2fNKj8h6inmVQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=m7VKu87eyQrkXLU3F8VhDOCGYmxyPHQyF1ravLcP4eT0QIta9TJtXqIX%2fgl1vpVVu7QoE%2bNVxbeMGCZA5b9N3Izi8OzBNPon2sK46ZjM0vsH%2f1r3VtBJhTBq6KUQsUw7O941r0TiXsX9VdQDtmL%2fP81RnqgbJaN%2bbkUGHx71L40%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=m7VKu87eyQrkXLU3F8VhDOCGYmxyPHQyF1ravLcP4eT0QIta9TJtXqIX%2fgl1vpVVu7QoE%2bNVxbeMGCZA5b9N3Izi8OzBNPon2sK46ZjM0vsH%2f1r3VtBJhTBq6KUQsUw7O941r0TiXsX9VdQDtmL%2fP81RnqgbJaN%2bbkUGHx71L40%3d
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Evidence showed the children could not be placed with him due to his own 

issues with drug use, stable housing, and employment.  The appellate court 

reversed because the ground alleged in the petition was not applicable to 

appellant.  Lewis v. Arkansas Dep’t of Human Servs., 2012 Ark. App. 154.  

Failure to Remedy 

Appellants argued that the circuit court erred in terminating their rights 

because DHS made no effort to assist them in reunification, and there was 

reasonable expectation that, given additional time, they could have 

obtained stability and the ability to care adequately for their children.  The 

appellate court held that DHS’s efforts to provide meaningful efforts to 

rehabilitate the parents was not required and appellants’ incarceration 

was clear and convincing evidence to support the alternative ground for 

termination.  Smith v. Ark. Dep’t of Human Servs., 2013 Ark. App. 753.  

Appellant’s sole argument on appeal was that there was insufficient 

evidence to support the termination of her parental rights.  The court of 

appeals held that, because of mom’s long history with DHS and her failure 

to demonstrate that she could provide a suitable and safe home for her 

children, the circuit court did not clearly err in finding that termination of 

her parental rights was in the best interest of the children.  Mitchell v. 

Ark. Dep’t of Human Servs., 2013 Ark. App. 715.  

Appellant argued that the court erred in finding that she failed to remedy 

the conditions that caused removal which concerned the safety of her 

infant due to her drug usage. Even with three drug treatment referrals, 

appellant delayed drug treatment until the eleventh hour and was arrested 

for drugs being sold out of her apartment two months prior to the 

termination hearing. The trial court is in the best position to weigh the 

evidence and determine the credibility of the witnesses.  McBride v. Ark. 

Dep’t of Human Servs., 2013 Ark. App. 566.  

Appellant (mom) argued that she was making progress despite her 

relapses.  However, evidence that a parent makes progress as a termination 

is imminent will not outweigh other evidence demonstrating a failure to 

comply and remedy the situation that caused the children to be removed.  

Appellant (dad) is precluded from arguing that he should have been given 

transportation to a drug assessment that he failed to attend because 

previous orders finding reasonable efforts were not appealed.  There was 

also evidence that he had transportation, he never requested 

transportation and he continued to use illegal drugs throughout the case.  

Emmons v. Ark. Dep’t of Human Servs., 2013 Ark. App. 541.  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FOIQ5mQQMM3%2bMS2CSssXk0oH4f%2fwp1v4Qin6xqKbZITuwOMQ6bBZoyCdI0s0%2bfQkCQ8ibPkJi%2foGRqgwqna1oCbpqP5jQCJnr4FaCnPjxqTfy2pRIxlKuuD8H%2byWEIYcqpfCKDg8xHyzIe7bvPyKS9H75YVzXd%2f2ak6g8iKjfCA%3d
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=319692&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kvamYpk7mNAQKvqbc6sRASa7s8wW%2bDR%2fesNEoFN7FS%2bQUJI2UfacmCLxFALv%2bZWNEbtRnRPlTDrjMzHhCyRY%2bIl8Va5KootzJz%2b%2bhYodi3h4BfOil9CnxUs6bhR%2fytOMEu9sY4akJ%2f2JzGCfklYzBdy3orpj1Zf3FI0FQkh7gsY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kvamYpk7mNAQKvqbc6sRASa7s8wW%2bDR%2fesNEoFN7FS%2bQUJI2UfacmCLxFALv%2bZWNEbtRnRPlTDrjMzHhCyRY%2bIl8Va5KootzJz%2b%2bhYodi3h4BfOil9CnxUs6bhR%2fytOMEu9sY4akJ%2f2JzGCfklYzBdy3orpj1Zf3FI0FQkh7gsY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ArF7P8ILRrW1XEsf8BEYxlb7GSv84wOSibGHYnxo%2fvo2oAnFzoNWcPeO%2f4cd%2bVmixbYG0XnVUYOdKBQqe2jbeiTdiuXMLahpN2HtbDvWctBYcT2K%2fl1p1fHUwZqb27%2fbjMHCoiNJSj6Gj62RChTs10Ngh0EspkHz38MmLmQbY6g%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ArF7P8ILRrW1XEsf8BEYxlb7GSv84wOSibGHYnxo%2fvo2oAnFzoNWcPeO%2f4cd%2bVmixbYG0XnVUYOdKBQqe2jbeiTdiuXMLahpN2HtbDvWctBYcT2K%2fl1p1fHUwZqb27%2fbjMHCoiNJSj6Gj62RChTs10Ngh0EspkHz38MmLmQbY6g%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=AKLlcCstZOrh1Es680U8vWv0R64OoqvkC35rtADCJFMs4zM1DCiNteeNEKDDxyDMiuOb4ds2jfMyntS30esfDCd%2fDqczVOt7AK4nLDmzjsUTPf4cswnqdtRjnYmuRqthX%2bgyMvc8Mq4f7Zf77bBF87I3InDr0BfML1WHoSraLps%3d
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There was sufficient evidence as to the twelve-month remedy where 

evidence demonstrated that his child was removed as a result of his drug 

use and that he continued to have drug issues, and failed to have stable 

housing or employment.  Austin v. Ark. Dep’t of Human Servs., 2013 Ark. 

App. 406.  

There was sufficient evidence to support to support termination where a 

three year old child was removed from his parents as a result of their 

manufacturing methamphetamine in their home and the child was so 

aggressive that he hurt himself and others.  The evidence that appellant 

either abused or failed to protect the child was overwhelming and there 

was evidence that the child could never be returned to her care.  McDaniel 

v. Ark. Dep’t of Human Servs., 2013 Ark. App. 263.  

Appellants argued that the environmental neglect did not threaten the 

physical health and safety of their children. Yet, there was evidence at the 

termination hearing of continuing problems with raw sewage, mold, and 

trash. The court’s order was not clearly erroneous.  Gray v. Ark. Dep’t of 

Human Servs., 2013 Ark. App. 24.   

Appellant argued that the trial court erred in finding that there was 

sufficient evidence that DHS provided meaningful rehabilitation efforts to 

assist him with reunification of his children.  Appellant’s argument is 

procedurally barred because he did not appeal from prior orders in which 

the trial court found that DHS made reasonable efforts.  The record also 

shows that although appropriate services were offered he failed to avail 

himself to those services.  Thornton v. Ark. Dep’t of Human Servs., 2012 

Ark. App. 670.    

There was sufficient evidence that children had been out of the home for 

more than a year, and appellant failed to remedy the conditions that 

caused their removal.  Evidence demonstrated that appellant did not have 

adequate housing to meet the children’s basic needs, her employment was 

inconsistent, her visitation with her children was sporadic, and her failure 

to visit was disruptive.  Wittig v. Ark. Dep’t of Human Servs., 2012 Ark. 

App. 502.   

There was sufficient evidence to terminate where appellant’s continued 

instability and drug and alcohol abuse failed to remedy the situation that 

led to the removal of her daughter and return was hazardous to her well-

being.  Bryant v. Ark. Dep’t of Human Servs., 2012 Ark. App. 491.  

Appellant’s argument that she did not fail to remedy the issues that caused 

removal was not persuasive because it was based on the same premise for 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RZ1ClMhB4DgzOZLgSTU5FBCwcJOkUBXQ2QUXxpBLFdHxaupWhAQ%2frfBVhyRnNsdhIickCBvMCjtwlroj59RPh%2fZ%2fGne4hthU7lKZWNDauibDVydd6bRJWeN6ku%2fFquAU%2bq2G7PSD4Gw8KR09o7d4iBPLchNhzVA5MVPLo1Mrvtw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RZ1ClMhB4DgzOZLgSTU5FBCwcJOkUBXQ2QUXxpBLFdHxaupWhAQ%2frfBVhyRnNsdhIickCBvMCjtwlroj59RPh%2fZ%2fGne4hthU7lKZWNDauibDVydd6bRJWeN6ku%2fFquAU%2bq2G7PSD4Gw8KR09o7d4iBPLchNhzVA5MVPLo1Mrvtw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=NOP2FfNvdWfMpw7w8p4i6p0jvIW1ZNx1OTY5ndkHm4TG3i%2fpoOehPnqg1vPSz9M6Tj4%2bbVLs6xjMMyUhUfuLi88teZFybQuxc9ws%2b2%2btXmQvLMIzzCpZ%2bHcoEluaWCpQV0whKD4SVkwOzxWxmTze7R3HH1p7xrf5zyhZI7WyD08%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=NOP2FfNvdWfMpw7w8p4i6p0jvIW1ZNx1OTY5ndkHm4TG3i%2fpoOehPnqg1vPSz9M6Tj4%2bbVLs6xjMMyUhUfuLi88teZFybQuxc9ws%2b2%2btXmQvLMIzzCpZ%2bHcoEluaWCpQV0whKD4SVkwOzxWxmTze7R3HH1p7xrf5zyhZI7WyD08%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3ctAHN4%2fEAc5YsqnS0KRYTINHxd4l8RIgn9%2fEoirMdozLdvoW8%2bpakkUfcYoL%2bIoyMICjexQbsXn2yg3Wn9YlpfyuRYKoDa6nryU3GkmQXNeU8eZAOr%2fvXGtVgT%2fyPrjrUc55kiRlI%2bU%2f0h%2fx5hmaKfJDrR8lejPCONrVfvqRWs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3ctAHN4%2fEAc5YsqnS0KRYTINHxd4l8RIgn9%2fEoirMdozLdvoW8%2bpakkUfcYoL%2bIoyMICjexQbsXn2yg3Wn9YlpfyuRYKoDa6nryU3GkmQXNeU8eZAOr%2fvXGtVgT%2fyPrjrUc55kiRlI%2bU%2f0h%2fx5hmaKfJDrR8lejPCONrVfvqRWs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OGmbDEOsM3ajNpVQYQKMCJRh%2fBYgVkvLwnGI3ibTrYMLj8KKCXQddN6knKxxoTowQpuWw4MFz4vEAL9umjomF8eK0Cc9m%2bIHuszEhxLtbplNDaCRtNqAOPPOcxqosfbT2HcYAGl%2fh2bjxd64gJU7GYfG17z4xBIP75hKiwYQpxM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OGmbDEOsM3ajNpVQYQKMCJRh%2fBYgVkvLwnGI3ibTrYMLj8KKCXQddN6knKxxoTowQpuWw4MFz4vEAL9umjomF8eK0Cc9m%2bIHuszEhxLtbplNDaCRtNqAOPPOcxqosfbT2HcYAGl%2fh2bjxd64gJU7GYfG17z4xBIP75hKiwYQpxM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9HKaieNJkFj85yChsqmGQDCjfM%2fG9bL54q2ga5TaKdECVYMh5z%2f2sd5L2mUvdAmoZ8J36WkCVZaREeY9o82NDiziG6Ahltg3JAPonNqu7XY5wqoW5pRcM%2bT%2f%2bbJTmuKj8dDLaFKPB1WHvfshfrgNd45PqTRVyiNV4R87Th2bZ7E%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=9HKaieNJkFj85yChsqmGQDCjfM%2fG9bL54q2ga5TaKdECVYMh5z%2f2sd5L2mUvdAmoZ8J36WkCVZaREeY9o82NDiziG6Ahltg3JAPonNqu7XY5wqoW5pRcM%2bT%2f%2bbJTmuKj8dDLaFKPB1WHvfshfrgNd45PqTRVyiNV4R87Th2bZ7E%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GC2UjZSnEbzqrKlG4TVS%2fCfufugbhDdv3LkgKjNLFFv4E7hAAN1NmJvxeGIdwP2%2fJE%2fX6hgH0c%2fYF7QZ4wrmTYidE%2blOhG%2bte1rfSlSAYaUq7x5WDCh%2br1kl%2fnbIv8qOoEDEl9RK7E6R5cPObOF0toB4PCrGQWkdvsZrwEPm2bg%3d
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her best interest argument.  Further, there were two other termination 

grounds that were not argued and the court only needed one. Apelu v. Ark. 

Dep’t of Human Servs., 2012 Ark. App. 480. 

Appellant argued that DHS failed to make a meaningful effort to 

rehabilitate her and to correct the condition that caused removal. Her 

children were removed for extreme environmental neglect and despite the 

court’s orders for appellant to clean her home to make it appropriate for 

her children to live she failed to comply despite efforts by DHS to purchase 

cleaning products and offer her the skills to do so.  Further, appellant did 

not challenge the two other grounds on which the termination order was 

based and only one ground is necessary to terminate parental rights.  

Lowry v. Ark. Dep’t of Human Servs., 2012 Ark. App. 478.  

Appellant argued that the court erred in termination their parental rights 

because DHS failed to offer meaningful services, specifically more 

individual and family counseling. Evidence showed that there was lack of 

progress after more than a year of services and that that family counseling 

would only be appropriate at some future date based on the child’s best 

interest.   In addition, appellants failed to challenge the aggravated 

circumstance finding based on sexual abuse which does not require DHS 

to provide meaningful services.  Draper v. Ark. Dep’t of Human Servs., 

2012 Ark. App. 112. 

Appellants argued that all of the issues that led to the children’s removal 

were a result of appellants’ drug abuse that had been remedied by sobriety 

during their incarceration.  Appellants failed to comply with the case plan 

or show they had the ability to care for their children the first nine months.   

Although appellants made progress while in prison they still had not 

shown the capacity to remain drug-free outside of prison or to be able to 

provide for their children.  Tankersley v Ark. Dep’t of Human Servs., 2012 

Ark. App. 109. 

The trial court was affirmed finding that the child had been out of the 

home for twelve (12) months and despite meaningful efforts by DHS, 

appellant failed to correct and remedy the conditions that caused removal.  

The court also found a history of actual violence, threatening behavior, 

anger and hostility to the court that continued to create a clear and 

continuing risk to her child. Compliance with the case plan and court 

orders is not determinative. What matters is the intended result. The 

appellate court also noted that the risk posed to the child in this case was 

not just injury, but death if appellant’s mental illnesses manifested.  The 

evidence also included appellant’s lifelong history of mental illness and 

that the nature of this illness was permanent and unpredictable and 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=WGxS0rR2bH7NZ%2bJYb8FBEEX0zZmunkb0PJz881EN%2fyHun2dWxnMTvwLbaKi%2fGBM%2b%2b1yEPFXfeMYg60AGsTkS%2biVJQNiuSdtCnjy9aSJAopUOf%2f5XBD3Q2D8GSiA20gEvBZdgo%2bbm54ej471QPOyhPzJGgvS8psSzLGF27%2b0Mzn0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=WGxS0rR2bH7NZ%2bJYb8FBEEX0zZmunkb0PJz881EN%2fyHun2dWxnMTvwLbaKi%2fGBM%2b%2b1yEPFXfeMYg60AGsTkS%2biVJQNiuSdtCnjy9aSJAopUOf%2f5XBD3Q2D8GSiA20gEvBZdgo%2bbm54ej471QPOyhPzJGgvS8psSzLGF27%2b0Mzn0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=JLu4jufhItfflKRkbw5G%2bO3CsMZxAHEzZV6PDXdKUVohBgpQgG7oYXyf7dDH9r4OcSXiCp5KY1E0DcAbMjJ8bYSnnOCgA28x2jTyefR9Xwiw98xJ%2fC3YszqFTL8LOLMMwz9BL3Ewm6jsSZz3JOcn9djadyiz1N%2bPU34P6a2PTC4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ncJnlEsPj4ySs7pqOhDiIlES8Ne9knOmb3W3pNLeAy6tz25xEJhNwuuF4bdD7TVmlPBHazvP0sgCYLUc9pcc0mzef2g%2bzOLacc6p23pGPp7RNHbg2T4Di%2fx2iEsh29tHkTxpCzwxf8h4k0fEDNsc4%2bAV7aoWqd9Z%2fIyXwG3j%2fOY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ncJnlEsPj4ySs7pqOhDiIlES8Ne9knOmb3W3pNLeAy6tz25xEJhNwuuF4bdD7TVmlPBHazvP0sgCYLUc9pcc0mzef2g%2bzOLacc6p23pGPp7RNHbg2T4Di%2fx2iEsh29tHkTxpCzwxf8h4k0fEDNsc4%2bAV7aoWqd9Z%2fIyXwG3j%2fOY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=D7XAjePBqzOkQw0Rs8vlgM%2bIVe6VnJbOPvxsiKX9ruPq%2fisiuTNPNRxw9c8Yt44%2bvpF2zo3mXRzl0%2f%2b3S5TEZJ7t6dRByogR%2b%2bQku%2b3ns3y6qOZ%2fVhbhB1VWCTVPIJanSYyMWQwB2GwQI7ffkdFVtG5i2YzXOh0092kWQWTdJKg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=D7XAjePBqzOkQw0Rs8vlgM%2bIVe6VnJbOPvxsiKX9ruPq%2fisiuTNPNRxw9c8Yt44%2bvpF2zo3mXRzl0%2f%2b3S5TEZJ7t6dRByogR%2b%2bQku%2b3ns3y6qOZ%2fVhbhB1VWCTVPIJanSYyMWQwB2GwQI7ffkdFVtG5i2YzXOh0092kWQWTdJKg%3d
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would present a continued risk to her child.  Rossie-Fonner v. Ark. Dep’t of 

Human Servs., 2012 Ark. App. 29.  

There was sufficient evidence to terminate where appellant did make 

progress with drug treatment through drug court, but still seven months 

prior to the termination hearing had not been able to maintain a home, 

job, or adequately provide for her children.  Reichard v. Ark. Dep’t of 

Human Servs., 2011 Ark. App. 762.  

Appellant argued that the trial court’s TPR order was defective for failure 

to state the grounds or statutory basis upon which the decision was based.  

The judgment referenced the subsequent issues ground in the petition and 

there were multiple finding the court’s intent was clear the court’s intent 

was clear that supported the termination based on that ground.  The court 

of appeals stated the court’s intent was clear, but noted that it is better 

practice to include such information in the order.  The appellate court held 

that the trial court indented in its written judgment to rely on the 

subsequent issue ground.  Nespor v. Ark. Dep’t of Human Servs., 2011 

Ark. App. 745.  

Appellant argued that there was no evidence to prove that he failed to 

remedy the conditions causing removal, arguing that he did not commit 

sexual abuse of his children.  Although the court never found that 

appellant sexually abused the children, the court found that the children 

were sexually abused while in his custody.  It was not necessary for the 

court to find that appellant himself committed the abuse, but that the 

conditions that caused the removal remained and based on the evidence 

that finding was not clearly erroneous.  Murray v. Ark. Dep’t of Human 

Servs., 2011 Ark. App. 588. 

Appellant challenged the court’s statutory authority to terminate his case 

on a fast track. Yet, appellant failed to raise this issue below and his 

attorney specifically waived any argument.  Appellant also argued that 

court erred in finding that DHS made reasonable efforts to reunite the 

family and complained that the caseworker never attempted to contact him 

or provide services. Yet there were other grounds to terminate and 

appellant failed to attack the trial court’s independent basis for 

termination. Proof of only one statutory ground is sufficient to terminate.  

McGaughey v. Ark. Dep’t of Human Servs., 2011 Ark. App. 536.  

Appellant asked the court to reverse because DHS failed to assist her with 

applying for DDS when the case began and failed to make meaningful 

effort to rehabilitate the conditions that caused removal. She argued that 

her low IQ and poverty do not render her unfit. Appellant substantially 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=G6dtcwMuw%2fiePWVRuMu87oWa52PDkPiuiX7Fl35e67HHRQBanUJpB%2be2%2fdAt6Uh%2bDuSvJamDZ5rnhM7pqSTqKGpIyuDsGWKlVnkXxaH3yjsk%2f4j3S5jIky%2bzGCrKq0yDCbUF2Ff0etnTbMW9hwoKhP9Djkm5eyGXmdVWsRB2cYA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=G6dtcwMuw%2fiePWVRuMu87oWa52PDkPiuiX7Fl35e67HHRQBanUJpB%2be2%2fdAt6Uh%2bDuSvJamDZ5rnhM7pqSTqKGpIyuDsGWKlVnkXxaH3yjsk%2f4j3S5jIky%2bzGCrKq0yDCbUF2Ff0etnTbMW9hwoKhP9Djkm5eyGXmdVWsRB2cYA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5ekY4cGGZagGgBuSX70CZ5rCfrf9fyomZnlZr%2fPCMZOYjgYeLykjKbwg14dV7Z1%2f%2b%2f199zcroquJsDlKrsmbL3Mo2UFG9g9K3yjHLLuI3QlN%2fG2zaXvJYDMU2bL3oEducA9Zs0NnICqiD7F%2f6VmidyvROqwwaMPyedUsmZGr9oc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5ekY4cGGZagGgBuSX70CZ5rCfrf9fyomZnlZr%2fPCMZOYjgYeLykjKbwg14dV7Z1%2f%2b%2f199zcroquJsDlKrsmbL3Mo2UFG9g9K3yjHLLuI3QlN%2fG2zaXvJYDMU2bL3oEducA9Zs0NnICqiD7F%2f6VmidyvROqwwaMPyedUsmZGr9oc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=nl%2fYL%2bBY3OVNuN1hr2w%2fiPJ4TrnlQoNnnswXQWNn2X7pSjpMYCRQPHKW5JWwNAKovVbsWIj%2fCyQ6HRHLnyOZwqffI6NNMEyJFA4ALT1JJBgW0LIwf9HINX6av%2f12R7PfZ78qlOatslK1MV3bsmjGvqyrMshUVpo4UtLrj38uCLQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=nl%2fYL%2bBY3OVNuN1hr2w%2fiPJ4TrnlQoNnnswXQWNn2X7pSjpMYCRQPHKW5JWwNAKovVbsWIj%2fCyQ6HRHLnyOZwqffI6NNMEyJFA4ALT1JJBgW0LIwf9HINX6av%2f12R7PfZ78qlOatslK1MV3bsmjGvqyrMshUVpo4UtLrj38uCLQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=N0bakVFcJ9fJjTrq3WHuX29em%2bfNHgsRpZMEIlqL478tHgYTnCKphsJ0YSL3Bt1HleYfaD7JWC5w8PoyYPdx326Qrmaxp0s2MNKiDAQGPINibnCDmvW%2fAVg%2f1QCvbIUW0HrbM0tL0REEXXbI267eUgJvBsj%2broe6uQy%2bNAYF7po%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=N0bakVFcJ9fJjTrq3WHuX29em%2bfNHgsRpZMEIlqL478tHgYTnCKphsJ0YSL3Bt1HleYfaD7JWC5w8PoyYPdx326Qrmaxp0s2MNKiDAQGPINibnCDmvW%2fAVg%2f1QCvbIUW0HrbM0tL0REEXXbI267eUgJvBsj%2broe6uQy%2bNAYF7po%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=isFf%2fUs6QvYIF9AijScYBoZPWwx1ezOBV47sUL3B35xLTuUlmZCX%2bfriJee1a9XSqDsen8zyXjiXXNC6jhWDzrwTxDijs%2f%2bgUmNG3%2bCuGMoaJJrIwlZyNBL7tsa0Cy1tVAErt0hBzyLzLdFxqYopIsvPuY30cWasg6%2bthlktsZ0%3d
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completed the case plan, yet she made very little progress despite services 

offered.  There was testimony that due to appellant’s lack of cognitive 

ability, inability to reason, and low functioning she was not capable of 

providing for her children’s basic needs.  The evidence supported the 

grounds for termination and the best interest finding by the trial court.  

Anderson v. Ark. Dep’t of Human Servs., 2011 Ark. App. 526.  

Appellant argued that DHS failed to provide meaningful or appropriate 

rehabilitative services because it failed to provide her in-patient drug 

treatment.  Appellant’s argument is procedurally barred because she failed 

to raise the issue with the trial court and she did not appeal any prior 

orders in which the court found that DHS had made reasonable efforts.  

The court further noted that appellant’s argument also failed  on its 

merits.  Appellant was referred for a drug and alcohol assessment and 

provided the services recommended.  She offered no argument that DHS 

was required to go beyond the recommended services nor did she object to 

the services provided.  Kelley v. Ark. Dep’t of Human Servs., 2011 Ark. 

App. 481.   

Appellants argued that there was insufficient evidence to support the trial 

court’s finding that they failed to remedy the condition that caused 

removal.  There was evidence of chronic instability, and neither parent had 

progressed to beyond supervised visitation at the time of the termination 

hearing.  Although appellants had made some progress with their case 

plans, it is not determinative. “What matters is whether completion of the 

plan achieved the intended result of making the parent capable of caring 

for the child.”  Tucker v. Ark. Dep’t of Human Servs., 2011 Ark. App. 430. 

Appellant argued that DHS failed to provide meaningful services in the 

form of one-on-one parenting classes. The circuit court found that DHS 

had not complied with the recommendation for one-on-one parenting and 

based its termination finding on three statutory grounds.  However, 

appellant only argued that one ground as to meaningful reunification 

services was insufficient.  Martin v. Ark. Dep’t of Human Servs., 2011 

Ark. App. 423. 

Appellant argued that she had no obligation to comply with the case plan 

or court orders because DHS did not prove the reason for removal at the 

termination hearing.  First, appellant failed to appeal the adjudication 

order and is precluded from review in an appeal of a subsequent order.  

Second, appellant’s claim that the Arkansas State Police did not 

substantiate the sexual-abuse allegation is not supported by the document 

she claims.  Finally, the law recognizes grounds not based on the child’s 

removal from the home although those reasons must be substantiated in 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=pRgs0KpjSSDlQpfSwAfxgGQJ0iSSp%2bXsTUIvNs6XBKmEqtgKO2MbDj0jcHWhD180PCMyQy%2b9rRLXQOv7b2RZYSLiBd4z2dmA4omL3YV53s2gsIjvZ0FYnIQyodKqqRDkSegybkbAF09x6fZytZj7zDGIPc3VNknn%2bNUGGuLUaV8%3d
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=211730&dbid=0
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=211730&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=X4XCs3ahIu9h%2fMTlexjC%2fQoX1vn0xDerOGW1Bl8E6sMrPGnR0p846os6R3v9dBynaZbmOa3bqrlUyOWnT96scb3HobycRrmany5pMFzRfU5Ig%2frTCXZZtUDXCkBf0Y%2bSDYaKHAJis7h3kK2YGhXGPAv8BFkC3oNZgegBYcQSNy4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CZYRw3W2vXHepXvx4mZarDdRQF8Ly4rbUilKzSvuzAbmMa03egrN6CygCpS337x5uvB2kRl92MZYvtkEn%2bQ8wP%2bv4UiFV82z%2blaiEteg%2bjQcWm95FfWykF20V89OYduhRvuPbw38ElGeXUuXTw7LM3Q%2bIQuYxr%2fC0PP8GR%2f0unw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CZYRw3W2vXHepXvx4mZarDdRQF8Ly4rbUilKzSvuzAbmMa03egrN6CygCpS337x5uvB2kRl92MZYvtkEn%2bQ8wP%2bv4UiFV82z%2blaiEteg%2bjQcWm95FfWykF20V89OYduhRvuPbw38ElGeXUuXTw7LM3Q%2bIQuYxr%2fC0PP8GR%2f0unw%3d
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the adjudication hearing, and the child was removed for sexual abuse by 

appellant’s live-in companion.  Porter v. Ark. Dep’t of Human Servs., 2011 

Ark. App. 342.   

Appellant argued that there was insufficient evidence that he failed to 

remedy the conditions that caused removal.  He argued that he was in 

partial compliance and that that ground did not pertain to him because he 

was not the cause of his children’s removal.  He cites K.C., 2010 Ark App. 

353, as authority to support his argument that to terminate his rights 

based on the neglect perpetrated by the children’s mother is not a ground 

for which he can remedy.  However, this case is distinguished from K.C. 

because in this case the termination petition also alleged the ground of 

subsequent factors.  Based on de novo review the appellate court can hold 

that other grounds for termination were proven even if not stated in the 

trial court’s order.  There was sufficient evidence to terminate based on the 

subsequent factors ground.  Appellant’s continued drug use demonstrated 

an indifference to remedying the problem and potential harm to the 

children.  Failure to comply with the case plan and court orders, including 

participation in counseling and drug tests, attending NA/AA meetings, 

and maintaining stable housing also showed and indifference or inability 

to remedy the subsequent factors.  Allen v. Ark. Dep’t of Human Servs., 

2011 Ark. App. 288.  

Appellant argued that there was insufficient evidence to terminate her 

parental rights as to her two sons. She argued there was no evidence that 

her children were mistreated, sexually abused or subjected to fasting. She 

claimed it was a “witch-hunt” by DHS in retribution for Alamo. The 

evidence supported the trial court’s findings that appellant refused to 

remedy the conditions that caused her children to be removed and 

continued to act as a bar to her children’s return.  Appellant’s own 

admission that Alamo continues to run the ministry supports the circuit 

court’s finding that it is an unsafe environment for her children.  Myers v. 

Ark. Dep’t of Human Servs., 2011 Ark. 182. 

Appellant argued that there was insufficient evidence to support the 

grounds to terminate his parental rights. There was evidence of appellant’s 

unwillingness to find suitable housing outside TACM where young girls 

were repeatedly subjected to marriages, sexual abuse, fasting, and physical 

abuse.  Appellant’s psychiatric evaluation indicated that appellant 

maintained a low-average function and appeared to be easily led.  His 

daughter had been out of the home for over 12 months and despite DHS 

efforts to provide services, appellant did not remedy the situation that 

caused the removal.  Appellant admitted in his own testimony that he 

http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=102730&dbid=0
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=102730&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CM10uBSPL0jFVTOXmjsERjy4IxXwAkzvxX8Q10CWI9lkmZChPCgIV8zcTB%2btscPSiooOsaETeXccqESzZ55kfKkkMVBLqvaPQjThrzJJzarwUMTrKD4M%2ff0scb3dWZok0nT7nwKXxnJ7JWiRyZAP0nWf4jLF%2b2PKTVyYBnaAhco%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CM10uBSPL0jFVTOXmjsERjy4IxXwAkzvxX8Q10CWI9lkmZChPCgIV8zcTB%2btscPSiooOsaETeXccqESzZ55kfKkkMVBLqvaPQjThrzJJzarwUMTrKD4M%2ff0scb3dWZok0nT7nwKXxnJ7JWiRyZAP0nWf4jLF%2b2PKTVyYBnaAhco%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Q7MB4QteudKGEBl1FXEgC%2bFd86f9qx3K9ZkRQ5V3zdrZqLdtxbIdSYT6KueoXPj10QaxgcgvPO2RjI%2fbpDe1kSIntnPCHlyRq9H3MFIhIhBiWXNr728%2fova%2feyuUqfQwkGMhn0tncrtdIV0NOUAQQBCyiX%2b0gSpM6oB5q6Vzgu0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Q7MB4QteudKGEBl1FXEgC%2bFd86f9qx3K9ZkRQ5V3zdrZqLdtxbIdSYT6KueoXPj10QaxgcgvPO2RjI%2fbpDe1kSIntnPCHlyRq9H3MFIhIhBiWXNr728%2fova%2feyuUqfQwkGMhn0tncrtdIV0NOUAQQBCyiX%2b0gSpM6oB5q6Vzgu0%3d


240 

 

failed to obtain housing and employment outside TACM.  He also did not 

attend all his required counseling and only attended one staffing.  Reid v. 

Ark. Dep’t of Human Servs., 2011 Ark. 187.  

Appellant argued that nothing in the record suggested that any of his 

children had ever been mistreated, subject to hunger, lack of medical care, 

or in real danger of sexual abuse. There was evidence by a sibling of 

physical abuse by the appellant and that he did not seek separate housing 

or employment because “of the fear of the Lord and the calling that I have.”  

He also testified that he believed Alamo was a prophet and that his 

children were not in danger when they lived in his home.  The court found 

clear and convincing evidence to support termination, specifically that 

appellant failed to remedy the conditions that caused removal by failing to 

obtain housing or employment outside of the TACM.  Seago v. Ark. Dep’t 

of Human Servs., 2011 Ark. 184.  

Appellants had their rights terminated as to their children, G.P.1, G.P.2, 

G.P.3, and G.P.4. Although the appellants completed parenting and a 

psychological evaluation they failed to comply with any other orders or 

participate in the case plan.  Despite efforts by DHS, appellants failed to 

show that they could or would provide a safe and stable environment for 

their children.   Appellants also failed to show that they had the ability to 

support their children and were seven months in arrears on child support. 

Parrish v. Ark. Dep’t of Human Servs., 2011 Ark. 182.  

Appellant challenged the sufficiency of the evidence and argued that she 

stopped using cocaine and had a place to live.  Yet, she continued 

marijuana use and admitted her continued smoking to deal with stress.  

Billings v. Ark. Dep’t of Human Servs., 2011 Ark. App. 111.   

Appellant, minor mother in foster care, challenged the sufficiency of the 

evidence as to best interest and TPR grounds. The first termination 

petition was filed in December 2009 based on abandonment when she left 

her child for over five months when she fled foster care. The trial court 

continued the goal of reunification with the intent of giving appellant a 

year to work toward reunification, but made specific findings that 

appellant abandoned her son and subjected him to aggravated 

circumstances by fleeing foster care. DHS filed its second TPR petition in 

February 2010 alleging the 12 month failed to remedy ground and 

aggravated circumstances ground.   The appellate court affirmed based on 

aggravated circumstances, including abandonment and that further 

services would not likely result in reunification.   As to best interest, 

appellant argued that if she were able to live in a stable environment 

under the supervision of another adult, TPR would not be necessary.  The 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rXb%2bCNnxhutOaEjTeRZYikT5JXdfU1W7CljVsUZRWPY7m4LeYtmuFYPZTDkVWXx7WdnsMmOFwHlCmaW99SI440unGrEk3RCo%2fGt8JLGnAERwnfqwwdkU%2b%2beRM1x1NULhcn4MNkX1WZuUkwBGlYmf5C%2b54fMXUN7AxNndOaxFeNY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=rXb%2bCNnxhutOaEjTeRZYikT5JXdfU1W7CljVsUZRWPY7m4LeYtmuFYPZTDkVWXx7WdnsMmOFwHlCmaW99SI440unGrEk3RCo%2fGt8JLGnAERwnfqwwdkU%2b%2beRM1x1NULhcn4MNkX1WZuUkwBGlYmf5C%2b54fMXUN7AxNndOaxFeNY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=soyz2WGgqSTUglLRBvSw3yx3mogRboL1a%2bJubk4XRCD3rzJAZLEspR6Z5j61xghAtACQTUkrGgNtymMutCY6eEMVdWL7SwkUpRD0Tg4dZvBg9JXCRgQ7Qi0kX19f3QuvlRHu%2bAGIfhl%2f%2fLWiwo0uUPK0jzYZljQQDZrVxICdI6c%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=soyz2WGgqSTUglLRBvSw3yx3mogRboL1a%2bJubk4XRCD3rzJAZLEspR6Z5j61xghAtACQTUkrGgNtymMutCY6eEMVdWL7SwkUpRD0Tg4dZvBg9JXCRgQ7Qi0kX19f3QuvlRHu%2bAGIfhl%2f%2fLWiwo0uUPK0jzYZljQQDZrVxICdI6c%3d
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=54944&dbid=0
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evidence did not support appellant’s ability to provide a stable 

environment for her child.  L.W. v. Arkansas Dept. of Human Servs., 2011 

Ark. App. 44.  

Appellant argued that the court erred in denying him more time to achieve 

reunification with his child.  The court did not err in finding that the time 

required for appellant to achieve parental fitness was beyond the statutory 

requirements due to appellant’s history of drug abuse; his previous 

conviction and incarceration; his disregard of court orders upon release of 

prison; and his  failure to demonstrate stability or sobriety for an 

appreciable length of time outside of prison.  Hoffman v. Arkansas Dep’t of 

Human Servs.,  2010 Ark. App. 856.   

Appellants argued that their failure or inability to achieve sobriety was not 

within the time frame allowed by the court and they needed more time.  

Their child was removed when he was five months and he had a host of 

medical problems stemming from Fetal Alcohol Syndrome. He had been in 

care for over a year and the parents had not remedied the conditions that 

caused removal.  Pine v. Ark. Dep’t of Human Servs., 2010 Ark. App. 781. 

Appellant’s argument that her permissive parenting was not harmful was 

not supported by the evidence, including specific evidence related to her 

alcohol abuse and issues that arose during visitation.  Appellant’s 

argument that DHS failed to make meaningful rehabilitation efforts also 

failed, despite the trial court’s criticism of DHS’s handling of appellant’s 

apparent inability to grasp parenting.  Edwards v. Ark. Dep’t of Human 

Servs., 2010 Ark. App. 739.   

Although the circuit court found several grounds to terminate, the court of 

appeals based its decision on the ground that the children had been 

adjudicated dependent-neglected and had been out of the home for more 

than twelve (12) months and the conditions for removal had not been 

remedied despite DHS meaningful efforts.  

The father argued that DHS failed to provide him reunifications services 

while he was in prison, but failed to do so at the hearing and cannot do so 

the first time on appeal.  The court noted that the father was still in prison 

at the time of the TPR hearing and had not yet corrected the conditions 

that led to the child’s custody and was still unable to provide a stable 

home in a time frame consistent with the child’s developmental needs or 

within a time frame viewed from the child’s perspective.  Friend v. Ark. 

Dep’t of Human Servs., 2009 Ark. App. 606. 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5GA5aML%2bqVUhGaLLsTsFhzeNcMEx0Xw%2f%2fKDaj210UbnhVcJS4HZxZmtKi%2f4bt8PZYWDIBwHn%2bLIsQdecGvuj%2bNdEMTwVxDsEdzmSax%2fwtgxfnsdXhhcRCSM30TfFJrvA%2faK8iguxyyqTNwSV60F%2fGvCkjCkl%2bKPLWOhgD4Td9rA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5GA5aML%2bqVUhGaLLsTsFhzeNcMEx0Xw%2f%2fKDaj210UbnhVcJS4HZxZmtKi%2f4bt8PZYWDIBwHn%2bLIsQdecGvuj%2bNdEMTwVxDsEdzmSax%2fwtgxfnsdXhhcRCSM30TfFJrvA%2faK8iguxyyqTNwSV60F%2fGvCkjCkl%2bKPLWOhgD4Td9rA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=oQDamb0iJowtW2VJC2WpM%2bg%2ba3qzpt0elV%2flw4eyBKjkab3Q9bK0plzzOQjnqjqUIs65WYlTAebj2RdD1qrPOaEeFVReQ%2bngaE7jNag5hLN9WqE%2bkBVsfpH2LyaTGUsx9P%2fuuOzIvP8KAJw1yuZbb1fE6ou6yhenLRqy5puccbo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=oQDamb0iJowtW2VJC2WpM%2bg%2ba3qzpt0elV%2flw4eyBKjkab3Q9bK0plzzOQjnqjqUIs65WYlTAebj2RdD1qrPOaEeFVReQ%2bngaE7jNag5hLN9WqE%2bkBVsfpH2LyaTGUsx9P%2fuuOzIvP8KAJw1yuZbb1fE6ou6yhenLRqy5puccbo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Fr%2fm2PZ33OhVu7LpL7FHTE0xp4AXaAMwBVHrdYZx5pR6Pzb1%2bB11J1ieXjJic0Fx5auKg36DOyRD2ALRg2zCk6u0257WJTJUr%2fI6Sy4gsNwm%2bdRK0f8EEmuxEtRABrG41Q8X41C%2f7Ev3IrMQ1ErnA1gNh7vGuGEJh%2bBgd%2fWCghU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=KguaKCK%2fDHCDmXavzvn7EcoiWS8HruMZtsyZBofWXag2dAeAgLwd5qV1QhsV8e%2b6ubwDmKxRk1U4JvLD2stPD7zH3Oxhw8PhX96KjD1je53Z2R9qcHbUPDB5dHjDQKya%2b2NJySn4z6gnyb8SDeStH1nR%2bNS1TznJvx0jXfKuays%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=KguaKCK%2fDHCDmXavzvn7EcoiWS8HruMZtsyZBofWXag2dAeAgLwd5qV1QhsV8e%2b6ubwDmKxRk1U4JvLD2stPD7zH3Oxhw8PhX96KjD1je53Z2R9qcHbUPDB5dHjDQKya%2b2NJySn4z6gnyb8SDeStH1nR%2bNS1TznJvx0jXfKuays%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fRyKem2HIVBGlXK1TW2yE7NXZ7tMHGKGgwDH8YJBPmYmbPMrufu7muDiFjSDW8Hu7PSur2dnWgmS2iGeJdr4%2bZvOJXubQ%2bsDDslPP3Oae06lGosIiaeZAuMEa5R1K41yEsPKIS1TrDfDESFep7mwl8pSP8SAPhPnfEGrTiyUZTE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fRyKem2HIVBGlXK1TW2yE7NXZ7tMHGKGgwDH8YJBPmYmbPMrufu7muDiFjSDW8Hu7PSur2dnWgmS2iGeJdr4%2bZvOJXubQ%2bsDDslPP3Oae06lGosIiaeZAuMEa5R1K41yEsPKIS1TrDfDESFep7mwl8pSP8SAPhPnfEGrTiyUZTE%3d
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Appellant argued that DHS failed to comply with the statutory 

requirements to justify TPR, including failing to file the case plan, failing 

to provide notice of staffings, and not specifying the problems that caused 

removal and what steps appellant needed to take to regain her children.  

Appellant failed to argue that she was prejudiced by DHS’s failure and 

failed to appeal prior adjudication and review orders. 

The trial court was affirmed on the basis that the children had been 

adjudicated dependent-neglected and had remained out of the home for 

more than twelve months and, despite efforts by DHS, the conditions that 

caused removal had not been remedied.  Appellant’s failure to challenge 

the court’s prior meaningful-efforts finding precluded the court from 

reviewing any adverse rulings resulting from those orders.   White v. Ark. 

Dep’t of Human Servs., 2009 Ark. App. 609. 

TPR affirmed after original termination case was reversed and remanded 

to the circuit court with instruction to consider appellant’s recent stability.  

The appellate court noted that the circuit court followed the appellate 

court’s instructions and found no compelling evidence that appellant’s 

recent mental health improvements were anything but “cyclic 

improvement… [that appellant] had not progressed to provide stability in 

all other aspects of her life necessary to keep [her child] out of danger.”    

Prows v. Ark. Dep’t of Human Servs., 2009 Ark. App. 206. 

The court also affirmed the grounds noting that the child had been out of 

the home for seventeen (17) months, and although appellant had partially 

complied with the case plan and court orders, there was no evidence that 

he had corrected the problems that caused removal.  Byers v. Ark. Dep’t of 

Human Servs., 2009 Ark. App. 581.  

No-merit TPR affirmed from an appeal from an order terminating 

appellants’ rights to J.D. and K.D. and motion to be relieved as counsel 

pursuant to Linker-Flores granted. Circuit court affirmed and counsel’s 

motion granted.  Appellants remained on drugs throughout the case, 

including when they were in a drug rehabilitation facility and a few days 

before the termination hearing. They failed to obtain stable housing, 

complete drug rehabilitation, counseling, and parenting as ordered by the 

court.   Dean v. Ark. Dep’t of Human Servs., 2009 Ark. App. 198. 

TPR affirmed.  Appellant’s children came into care when appellant left her 

three- and five-year-old children unattended while she went to church and 

thought “God was watching her children.”  Subsequently, her one-year-old 

and an infant were also taken into care and all children were adjudicated 

dependent-neglected.  A psychological evaluation revealed that appellant 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=KqGmkIA681j%2fFUA4XW7C5hUFaeMbZDoc3KeKYTVH2bdiRzj%2bR8sOGZeEDJySRaWtfez7Ys4%2f5X%2b8qONGJzbc9j%2fNLPo4REy6eG5rgTllmtiWnijVYsY8CnrzokocUcBvIrpNtUfj694VI6msXt1YhtcF3V4iJNAk4gXG23iqaJw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=KqGmkIA681j%2fFUA4XW7C5hUFaeMbZDoc3KeKYTVH2bdiRzj%2bR8sOGZeEDJySRaWtfez7Ys4%2f5X%2b8qONGJzbc9j%2fNLPo4REy6eG5rgTllmtiWnijVYsY8CnrzokocUcBvIrpNtUfj694VI6msXt1YhtcF3V4iJNAk4gXG23iqaJw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XJBxKlmeAufjLG06UIWLJMxdiAkcGiLkMnQ%2bTStnD7KW03Vqk86BaAKwBFHh0hv%2fzIraZ3bTE2dtd9JR0twVqdnQF0pPLGwiqFnqTcZ6bTol1JLFScWQpmtob%2fN3adV2iMs8eL2wRR3s%2b4b4Nv1LZJDyf4Yjzxj8N0PKBoM7a5w%3d
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=37620&dbid=0
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=37620&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=RmBmDghS46LTy0GkVsCPgA%2fI0MJFcWIjb4pSdttsBFXwR8KFUQYIe%2fo8yPfo6N5W3NUpa8lTaXfmk%2feZ9jaA6MMS4RNyhdyRYG%2bhZfXPMqpxxG7kNKypaAlnSJpJ7G1W7oGD9yI6pUqjhuerXl4N%2f2vAsv7PpyIimB1CmCdqXeY%3d
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was chronically ill and displayed psychosis secondary to depression, major 

depression with psychotic features.  In addition to other services, the 

circuit court ordered weekly counseling to address the mental heath issues.  

The court held reviews and made findings of partial compliance and at the 

second review hearing found that appellant had made minimal progress in 

remedying the cause for removal.  

Appellant argued that the trial court erred in finding that she failed to 

remedy the conditions that caused removal, although she concedes that she 

did not prove consistency with her therapy sessions.  The appellant court 

found that the trial court did not error in its finding.  Appellant only 

attended eight of the 48 ordered therapy sessions; three were canceled by 

the therapist.   The trial court found, her failure to learn anything from the 

sessions that she did attend, her inability to comprehend that young 

children cannot be left alone unsupervised, or to take responsibility for 

leaving children alone indicated that the conditions had not been remedied 

that caused removal.  Jones-Lee v. Ark. Dep’t of Human Servs., 2009 Ark. 

App. 160. 

Circuit court affirmed.  This an appeal from an termination order of a 

S.D., who was removed in February 2007 when she was two months old in 

response to a hotline call by her father that she was not properly being fed 

by her mother.  In March 2007, the child was adjudicated dependent-

neglected due to neglect.  Psychological evaluations revealed that 

appellants functioned with diminished mental capacity.  

Appellants argued that the evidence was not sufficient to support the 

grounds because they had complied with the case plan. Appellant did not 

dispute that DHS provided meaningful and abundant services and they 

recognized that they would always need assistance in caring for their child 

and with more time and services they will continue to improve as parents.   

The court found that the child had been out of the home for more than a 

year and that despite meaningful efforts the parents had not remedied the 

circumstances that caused removal.  The court found they had an inability 

to digest and implement necessary skills to care for their child based on 

incapacity, not indifference.   The appellate court affirmed the circuit court 

citing case law that indicates that compliance with a case plan is not 

determinative, but rather whether the plan achieves the intended results 

and the intent to provide permanency in the life of a child.  Dowdy v. Ark. 

Dep’t of Human Servs., 2009 Ark. App. 180.  

TPR affirmed.  At the time of the termination hearing, the children had 

been out of appellant’s home for twenty months and appellant had not 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7%2fLnXihxbBdXdkXlYH8V%2bDBd7EseqyaqRQIFkMyn%2bJIK1b0fyeijqg8iB%2fEF6JYYwi5q8L4hpzV5RrMwG%2fDZ2sYTXXD9WxoA8BV3R8sOhEBJVNdn16gZFRxwvQhYAVta6%2f0cSSHVsuSaXqigkd%2fa2eokAD9b8082P6EPt6jyv4o%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7%2fLnXihxbBdXdkXlYH8V%2bDBd7EseqyaqRQIFkMyn%2bJIK1b0fyeijqg8iB%2fEF6JYYwi5q8L4hpzV5RrMwG%2fDZ2sYTXXD9WxoA8BV3R8sOhEBJVNdn16gZFRxwvQhYAVta6%2f0cSSHVsuSaXqigkd%2fa2eokAD9b8082P6EPt6jyv4o%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kRT1693Vn7woDV2cZKxdh1vRvUTrIdGr1VgE2%2fM6ZIAljyHAKC3E1i3y5BQBEs1h4lGixMCeUEMTTzVJ777GGp%2bO3N3hrngGDc8jXihoLn7f28OGTblTFxB%2bcb7sTYS26tyYLXPJj%2bEJU9FIhGfWhJ1HH%2bDOjVvZ3mtiyGf1CS0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kRT1693Vn7woDV2cZKxdh1vRvUTrIdGr1VgE2%2fM6ZIAljyHAKC3E1i3y5BQBEs1h4lGixMCeUEMTTzVJ777GGp%2bO3N3hrngGDc8jXihoLn7f28OGTblTFxB%2bcb7sTYS26tyYLXPJj%2bEJU9FIhGfWhJ1HH%2bDOjVvZ3mtiyGf1CS0%3d
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remedied the situation that caused removal. Appellant still had issues 

with regard to housing, employment, finances, anger, and an inability to 

properly interact with his children during visits.   Appellant’s compliance 

with certain aspects of the case plan do not warrant reversal; what matters 

is whether his compliance made him capable of caring for his children.  

Belue v. Ark. Dep’t of Human Servs., 104 Ark. App. 139 (2008). 

TPR upheld.  The circuit court acknowledged that appellant had 

completed anger-management and substance-abuse classes in prison, had 

filed for divorce, and was employed; however, at the time of the TPR 

hearing, appellant still did not have any means to care for his child 

despite six-year case history with family.   Latham v. Ark. Dep’t of Health 

& Human Servs., 99 Ark. App. 25 (2007). 

TPR upheld based on finding that other factors arose that demonstrated 

that return home would be contrary to the child’s health, safety, and 

welfare.  Appellant was incapable of remedying the conditions that caused 

removal and had subjected the child to aggravated circumstances.  The 

one-month old infant came into care as a result of a spiral fracture.  DHS 

provided intensive services for fourteen months, and the appellant could 

only care for the child for 2-3 hours with her mother.  Appellant had 

limited intellectual and mental capacity and physical disabilities, which 

impaired her ability to care for her child.  The trial court also found that it 

was in the child’s best interest for termination of parental rights and that 

the child was likely to be adopted.  

The Court found that the appellant was willing to be the parent her child 

needed, but was unable to be the parent on her own.  “Appellants’ rights 

had to yield to the best interest of the child.”  Meriweather v. Arkansas 

Dep’t of Human Servs., 98 Ark. App. 328 (2007). 

TPR affirmed.   DHS filed a petition to terminate parental rights based, in 

part, upon the child having been placed out of the home for an excess of 

twelve months. The appellant argued that termination was improper 

because the hearing was held twelve days less than twelve months after the 

child’s removal.   The court found that the record revealed that the court 

recognized that the hearing was held sooner than twelve months and found 

clear and convincing evidence to terminate. The termination order was 

entered twenty-seven days after the hearing, which was more than twelve 

months after the child was place out of the home. Citing Ullom v. Ark. 

Dept of Human Servs., 340 Ark. 615, 12 S.W.3d 204 (2000), the court 

found that the child was out of the home for more than twelve months at 

the time the termination order was entered, which cured any error.  

Included in the termination order was a finding that the child had been 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jC1tf%2f0NnolXSAlAvWdYs12MXulk6OlHfBDon3%2fh%2feqseIcSFYmX0akwTeMMmw8sBLHW7LNkdEtiwLaXcknOHeiyIWXoxdvGxwG7dpEB%2fDjcfL1phZl9tUEO51jmvIxF99%2bCvljNODu2Y9WjpA59nlMStzxxbvV59FBF0TyrGJE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=WPO7hQnagBj2uo8W%2bE1SAfNSOmj2ZpnAbDWBWMFZtQ0FfnUaXmQo3DQGMupFCd2ZkbRf1Y%2bDCvNEy4utrdPsc9QJirWwgHkfqlMkcbTgLuFOm1wxgI8z6KCIGwS%2fESBmljnJif224Sqhx4I9meaAt7eQagy8sojrjqhy31XaoOY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=WPO7hQnagBj2uo8W%2bE1SAfNSOmj2ZpnAbDWBWMFZtQ0FfnUaXmQo3DQGMupFCd2ZkbRf1Y%2bDCvNEy4utrdPsc9QJirWwgHkfqlMkcbTgLuFOm1wxgI8z6KCIGwS%2fESBmljnJif224Sqhx4I9meaAt7eQagy8sojrjqhy31XaoOY%3d
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subjected to aggravated circumstances; however, the appellant did not 

contest that finding.  Riley v. Ark. Dep’t of Human Servs., 98 Ark. App. 

235 (2007).  

Court of appeals reversed and the circuit court affirmed on termination of 

parental rights.  The court found that the record revealed that the 

appellant failed to comply with the court’s orders and did not provide the 

court with any evidence that she had remedied her drug problem that 

caused her children to be removed from her home.  The evidence showed 

that she failed to address her drug problems, failed to provide meaningful 

proof of employment, or failed to establish a stable living environment for 

her children.  Long v. Ark. Dep’t of Human Servs., 369 Ark. 74 (2007).  

TPR affirmed.  The children had been in and out of foster care two years, 

and the record had abundant proof of environmental neglect, and that 

despite intensive efforts made by DHS, no appreciable change had 

occurred.  Sowell v. Ark. Dep’t of Human Servs., 96 Ark. App. 325 (2006). 

In Kight I, the trial court was reversed for terminating appellant’s 

parental rights.  DHS sought review with the Supreme Court, which was 

denied and then later filed a second petition for TPR, which was affirmed.  

Appellant did not challenge the sufficiency of the evidence or that the TPR 

was in the child’s best interest. Appellant only argued that the trial court 

erred by not following the court of appeal’s order to provide reunification 

services that violated her due-process rights.   

The appellate court noted DHS’s meager attempts at providing 

reunification services, but noted that the children had been out of the home 

for over three years, and neither child has seen their mother in two years.  

At the advice of counsel, appellant refused subsequent drug screens after 

she tested positive when she denied using drugs.  As a result, she was 

denied visitation.  Appellant also did not maintain stable housing or 

employment. Kight v. Ark. Dep’t of Human Servs., 87 Ark. App. 230 

(2004).    

The parent counsel’s motion to withdraw was granted, and the TPR was 

affirmed. Appellant failed to remedy the situation that caused her children 

to come into care despite DHS’s meaningful efforts to rehabilitate the home 

and correct the conditions that caused removal.  Appellant failed to 

maintain stable housing, blamed her children for DHS involvement, had 

numerous interruptions in therapy due to multiple incarcerations, and was 

incarcerated again at the time of the termination hearing.  She failed to 

protect her children from abuse and when she eventually acknowledged 

their abuse, one doctor testified that she had no idea whatsoever of the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=sTVyYxlm8kCpZ7BLpzNRtYxabCIzCnZgoCS%2bc%2biTcl1ZXXBs59SaFJHFF6zJP7j6P%2bf4%2fnt7%2foca%2fUgLXAOTiX%2fcmtupcO5KMDkqCgv1iBJDEfiKPrDS291QfBkBXBUjGbgn%2fq3WvnK%2bl4ufLetIB8OvxJzOww4sFKF3JRj%2bREA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=sTVyYxlm8kCpZ7BLpzNRtYxabCIzCnZgoCS%2bc%2biTcl1ZXXBs59SaFJHFF6zJP7j6P%2bf4%2fnt7%2foca%2fUgLXAOTiX%2fcmtupcO5KMDkqCgv1iBJDEfiKPrDS291QfBkBXBUjGbgn%2fq3WvnK%2bl4ufLetIB8OvxJzOww4sFKF3JRj%2bREA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XKjpX6352dtr1VznccFagoDIsudMLeqw2cLhN8ZQWWnSU%2bYwZuvAKR1lPcetSfn0DGfd1Bv4r2mUBPOLYG6c1WwzVb3OywsOsF%2fEL%2bMUkaHqcWhWhWfejjeCWOMsCfv6RWQE4cfKLyuae4%2bQ8YRr7Yj8yWVzZEbrd700qizm5f8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XPrXs7F%2fJMnzz5r%2bontkvtbbfueeXYDq7%2fIlsY5FKc4p45r9RT1c6CJAENVia6xYbJoyu0zXW%2fcplb6%2f7hm5BDSLW3tpZLeX%2fko4EriMUZmxqXR0ZefO1gBKngCmaanf%2b4pJbXtVruJ2V8JUu5nufuBsxhXwJI37ZawnWykBBTY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=EZ5CYTPrJuI%2fZNEZUWRGsIBKJZuMKF%2fQ92rJyIMaBMv5MxFRwvZnSn%2fcK30Ramht%2bq%2fQi8YCX0NsTKuyYyDL%2b5vuMFp6OyT9MSewm9Rbad69DNg2FKA1xsuwDvQRn9FdwF33%2fzutZ1se9STYEfsmBVG1igUkeiUDt1NVEpXNpRg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=EZ5CYTPrJuI%2fZNEZUWRGsIBKJZuMKF%2fQ92rJyIMaBMv5MxFRwvZnSn%2fcK30Ramht%2bq%2fQi8YCX0NsTKuyYyDL%2b5vuMFp6OyT9MSewm9Rbad69DNg2FKA1xsuwDvQRn9FdwF33%2fzutZ1se9STYEfsmBVG1igUkeiUDt1NVEpXNpRg%3d
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magnitude of the abuse.   Linker- Flores v. Ark. Dep’t of Human Servs., 

364 Ark. 224 (2005) (Linker- Flores II); Linker-Flores v. Ark. Dep’t of 

Human Servs., 359 Ark. 131 (2005) (Linker-Flores I). 

TPR affirmed and attorney’s motion to withdraw was granted. There was 

clear and convincing evidence that the children had been correctly 

adjudicated dependent-neglected.  The children continued out of the 

parents’ home for seventeen months despite DHS efforts to provide services 

to remedy the situation.  The father failed to rehabilitate the condition that 

caused removal in a reasonable amount of time and manifested an 

incapacity and indifference to remedy the conditions that caused removal, 

including failing to maintain stable housing and employment, to provide 

child support, or to comply with the orders of the court. Lewis v. Ark. Dep’t 

of Human Servs., 364 Ark. 243 (2005). 

DHS petitioned the supreme court for review from the court of appeals’ 

reversal of the trial court’s TPR order.  The court of appeals found that 

none of the grounds were supported by clear and convincing evidence and 

that appellant had shown significant improvement and met nearly all of 

her case- plan requirements. 

The trial court terminated appellant’s parental rights based on the facts 

that the children had remained out of the home for more than one year 

and, despite meaningful efforts by DHS to rehabilitate the home and 

correct the conditions that caused the removal, the conditions had not been 

remedied.  The trial court also found that appellant failed to provide 

meaningful contact or support with the children and manifested an 

incapacity or indifference to remedy the conditions that caused removal. 

The supreme court noted the following evidence supporting the trial court’s 

decision to terminate appellant’s parental rights.  Her recent steps prior to 

the termination hearing to gain employment and housing did not negate 

her history of instability.  When appellant did work, it was with a 

temporary agency, and at the time of the termination hearing, she was laid 

off.  Appellant never provided documented evidence of support payments 

for the children despite the trial court’s request.  Appellant married a 

convicted sex offender, who, as a condition of his parole, could not have 

any unsupervised contact with minors, after her four minor children were 

placed in foster care.  Appellant failed to maintain her counseling and 

medication management for depression. 

  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FO8yve%2bVaaLmluOXVTxreRlWUXeJUtgKWM4sYzCSFemaAug1ozkhaLHeO2JfhYi00bTg3%2bOlj7MWhzu08C69UY6sykYhoucdDwl87Wg6hZngHRJDMSMG6DiuJZrP9YJEUHGFLHex%2bSlCILBPNjDqpbsKdhRknPOU29RKPb%2b1Y3M%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FO8yve%2bVaaLmluOXVTxreRlWUXeJUtgKWM4sYzCSFemaAug1ozkhaLHeO2JfhYi00bTg3%2bOlj7MWhzu08C69UY6sykYhoucdDwl87Wg6hZngHRJDMSMG6DiuJZrP9YJEUHGFLHex%2bSlCILBPNjDqpbsKdhRknPOU29RKPb%2b1Y3M%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OwzF7TaSjR7QhdbzbAJ6vu2X4ybNcS7BDzlrta6ddihNBGkeqSH7chcCNYa8VUV4WDTzQje9jqy%2bqxMP9III4Efgro3X9KdmiRi9x0hmnfTC5lqCswrU4UKxb4l3ZyTDNojXG%2fe2e3H26aFJ9T%2f2FwujOp5dQTup8H3nR0VYMr4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OwzF7TaSjR7QhdbzbAJ6vu2X4ybNcS7BDzlrta6ddihNBGkeqSH7chcCNYa8VUV4WDTzQje9jqy%2bqxMP9III4Efgro3X9KdmiRi9x0hmnfTC5lqCswrU4UKxb4l3ZyTDNojXG%2fe2e3H26aFJ9T%2f2FwujOp5dQTup8H3nR0VYMr4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=z%2bTXpq2oB7bbf8r%2bcXHAPuXvXgpL8x8nq16PS352W50mTmV4Te4SJBlWipOlJ8M9X7xsW%2bX4kb%2bSbpKRTFzkFIQZLhLfh8wx59D7RZh4qPeTCpKTvuW%2f331XwfZgw2pKiwhL%2bai5IPeB3MswiQWqxo8KArTOj4aVMDV7DeEpi1w%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=z%2bTXpq2oB7bbf8r%2bcXHAPuXvXgpL8x8nq16PS352W50mTmV4Te4SJBlWipOlJ8M9X7xsW%2bX4kb%2bSbpKRTFzkFIQZLhLfh8wx59D7RZh4qPeTCpKTvuW%2f331XwfZgw2pKiwhL%2bai5IPeB3MswiQWqxo8KArTOj4aVMDV7DeEpi1w%3d
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The supreme court stated the bottom line is that the evidence was clear 

that these children needed a permanent and stable environment.  Although 

the appellant began to make some progress, the children had been out of 

the home for two years, and her compliance was at the eleventh hour.  It 

was not in error for the trial court to disregard the progress she had made 

immediately before the termination hearing.  This progress did not 

outweigh other evidence demonstrating a failure to comply and to remedy 

the situation that caused the children to be removed. Camarillo-Cox v. Ark. 

Dep’t of Human Servs., 360 Ark. 340 (2005). 

After 2.5 years of services including placing appellant in a foster home 

with her three children to learn proper care of her children, counseling, 

parenting classes, adult education and GED classes, and housing 

assistance referrals, the trial court found that the appellant was still non-

compliant with court order and still had no visible means to support the 

children.  Further, the children would not be able to return to the 

appellant within a time frame consistent with the children’s developmental 

needs. 

Appellant challenged the constitutionality of the statute requiring the 

permanency-planning hearing to be held no later than twelve months after 

the date a juvenile enters foster care.  She claimed it arbitrarily and 

capriciously placed a time limit on parental rights and denied parents 

their due-process rights.  However, appellant did not preserve the issue for 

appeal, nor did she notify the Attorney General as required under 

Arkansas Code Annotated section 16-111-106.  It is generally reversible 

error when the Attorney General fails to receive notice of a constitutional 

attack of a statute. Maxwell v. Ark. Dep’t of Human Servs., 90 Ark. App. 

223 (2005). 

Court of appeals reversed and trial court affirmed on termination of 

parental rights.  Despite the numerous opportunities and assistance by 

DHS, the trial court found the defendant continued to be an unfit parent, 

and there was little likelihood that she would ever be ready to be reunited 

with her children.  The court noted that the case had gone on for more than 

two years, and its resolution was long overdue, especially in light of the 

convincing evidence that appellant failed to remedy the serious problems 

that caused her children’s removal. Trout v. Ark. Dep’t of Human Servs., 

359 Ark. 283 (2004). 

The termination was upheld.  First, appellant argued that the circuit court 

erred in failing to appoint counsel at the adjudication hearing and that if 

counsel was waived it was not knowingly or intelligently made. Although 

this challenge was not timely, the supreme court reviewed the remainder of 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=EL53NpCuS8cb7uSr9Dug0XNxYNy6%2bn0iKH1mPKHJJBo1jjeatCo6XYlbF%2bi2kggc%2bJsqcvVrL851KQLGbO7v9xbO4dImJJgfIFe91kiWaSeehK6kbY3rMWockLmBixb72wxEMUIGERU2UobKrHvmGXSPF9fVabyF1Kogab21JEY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=EL53NpCuS8cb7uSr9Dug0XNxYNy6%2bn0iKH1mPKHJJBo1jjeatCo6XYlbF%2bi2kggc%2bJsqcvVrL851KQLGbO7v9xbO4dImJJgfIFe91kiWaSeehK6kbY3rMWockLmBixb72wxEMUIGERU2UobKrHvmGXSPF9fVabyF1Kogab21JEY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VrkWi%2bSA7Eub8mWGCnXaPJ%2br8j%2fCzVAso29Jk1M5iqmjqCgrICg3kTBUORPdgwxV%2f1r0j4BnY1u%2b54TcpkCYV6SF1txjp%2fH2xaihzK1ZFuJcKmUIQFj3sP1Pzy1UfG3Qiv2xBbZwASWtm%2bvMrczbzcbdRCqHoRmI6ObjhR%2bodHA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VrkWi%2bSA7Eub8mWGCnXaPJ%2br8j%2fCzVAso29Jk1M5iqmjqCgrICg3kTBUORPdgwxV%2f1r0j4BnY1u%2b54TcpkCYV6SF1txjp%2fH2xaihzK1ZFuJcKmUIQFj3sP1Pzy1UfG3Qiv2xBbZwASWtm%2bvMrczbzcbdRCqHoRmI6ObjhR%2bodHA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=8TDACW1n0n%2btvZdObVEemlGbAp9qvIvuzKGCXxz4XP%2b7Pe9ZDXT2RyxQTh9yit0BsEJ2sEXlZEoQLaUOmiA%2bkspTykOi0CUpd17FWbsKXEOheiJSYe03gKwFG9ROTWbTD1p9LRm6xjGa3HotmPLxHmJyMMOlPuI90p%2bgbcX90Is%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=8TDACW1n0n%2btvZdObVEemlGbAp9qvIvuzKGCXxz4XP%2b7Pe9ZDXT2RyxQTh9yit0BsEJ2sEXlZEoQLaUOmiA%2bkspTykOi0CUpd17FWbsKXEOheiJSYe03gKwFG9ROTWbTD1p9LRm6xjGa3HotmPLxHmJyMMOlPuI90p%2bgbcX90Is%3d
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the case to ensure that appellant was not deprived of fundamental fairness 

leading up to the termination.  The supreme court noted that appellant 

was appointed an attorney following the adjudication hearing.  The court 

also gave no consideration to the testimony given by the appellant at the 

adjudication hearing because appellant was not represented by counsel.   

The TPR was based on clear and convincing evidence.  The child had 

remained out of the home for over two years, and appellant had manifested 

an incapacity or indifference to correct the conditions that caused removal.  

Jefferson v. Ark. Dep’t of Human Servs., 356 Ark. 647 (2004). 

The termination was upheld where the trial court found that parents 

persistently refused to remedy the conditions in the home that caused 

removal, which was an intolerable dirty condition that made it unsafe for 

the children to reside there.  For fourteen months, DHS worked with the 

family to provide services, but the appellants failed to demonstrate that 

they were capable of creating a safe and clean environment for their 

children. Browning v. Ark. Dep’t of Human Servs., 85 Ark. App. 495 

(2004).  

TPR reversed where appellant had successfully completed a six-month 

drug treatment program at the time of the termination hearing. 

Appellant’s children were removed from the home due to drug use.  Her 

drug tests were negative from July 2002 - December 2002. She relapsed in 

January 2003 and then enrolled and completed a six-month residential 

drug program.  The trial court acknowledged appellant’s progress.  The 

court’s concern about appellant’s relationship with a known drug user was 

speculative. Further, the court was mistaken as to how long the children 

had been removed from the home.  Kight  v. Ark. Dep’t of Human Servs., 

87 Ark. App. 230 (2004). 

Termination upheld where conditions that caused removal were not 

remedied. Trial court found that there was potential for further harm to 

the child if left in appellant’s custody due to the extensive physical and 

sexual abuse the child endured by appellant’s boyfriend. The appellate 

court noted that the record was replete with evidence that the appellant 

cared more for the boyfriend than her child.  It is not enough for a parent 

to refrain from personally harming a child; a parent has a duty to protect 

the child from harm.  Further, the completion of a case plan is not 

determinative.  What matters is whether completion of the case plan 

achieved the intended result of making the appellant capable of caring for 

her child.  Wright v. Ark. Dep’t of Humans Servs., 83 Ark. App. 1 (2003). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=W0n0sxe%2ftleRWp2D74oG5camnlw3cGmVTJJWiKw%2b9XJf0VCS6LXwJNMDhZB7I599eEmGjIPywzw%2fop1qhOngT0p%2fPzVtPMjD%2fy3jVZRncw21t7BCG37GD59tfl9A%2bE5Pv9p7BVOuuyxfjVrU9Nd%2ftGW53D%2bHLPhHZg6wkSfS7d8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VyNGCFPUaUeB2TwJ%2flkyQ7d6r6gRTWSLPmx%2bt%2brV9q1KrqkCehJIi%2fmpKAk4phkHOeeiF%2bcBnYj6Lg6fJIasPUMoZDYj9%2bCb7loQIfmZiHG4B%2bQKgI4hsuPDxNDaIbxgA4O5TcaoMWRBYDZc38uMxrI3mwtMFQPMalGjh46Z9A0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VyNGCFPUaUeB2TwJ%2flkyQ7d6r6gRTWSLPmx%2bt%2brV9q1KrqkCehJIi%2fmpKAk4phkHOeeiF%2bcBnYj6Lg6fJIasPUMoZDYj9%2bCb7loQIfmZiHG4B%2bQKgI4hsuPDxNDaIbxgA4O5TcaoMWRBYDZc38uMxrI3mwtMFQPMalGjh46Z9A0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=EZ5CYTPrJuI%2fZNEZUWRGsIBKJZuMKF%2fQ92rJyIMaBMv5MxFRwvZnSn%2fcK30Ramht%2bq%2fQi8YCX0NsTKuyYyDL%2b5vuMFp6OyT9MSewm9Rbad69DNg2FKA1xsuwDvQRn9FdwF33%2fzutZ1se9STYEfsmBVG1igUkeiUDt1NVEpXNpRg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=EZ5CYTPrJuI%2fZNEZUWRGsIBKJZuMKF%2fQ92rJyIMaBMv5MxFRwvZnSn%2fcK30Ramht%2bq%2fQi8YCX0NsTKuyYyDL%2b5vuMFp6OyT9MSewm9Rbad69DNg2FKA1xsuwDvQRn9FdwF33%2fzutZ1se9STYEfsmBVG1igUkeiUDt1NVEpXNpRg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=1Y0Uuh6BafI%2fvgAmdSqaMW%2fsF%2bSjg7zfqUF2kVaFE2yfyylF0IdcKBh5xRuy9D4fg7QWFwE9Td2pdcdrv%2fy7HcR9wK53eZ%2fcNiWVOxsbnyftOqM5YROWr31KX4Jg0bd741J305%2falEF%2bl7bSY04Wb8136H21cK6XE8qMsvFq4I0%3d
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Termination of parental rights was warranted.  Evidence revealed that the 

children had been out of the home over a year, and although the mother 

had made some progress, she was still not able to adequately care for her 

children.  The doctor testified that, in his opinion, the mother could not 

adequately parent her children.  The court of appeals affirmed the trial 

court’s finding that there were no compelling reasons to continue 

attempting to reunify because it was not in the children’s best interest.  

Walters v. Ark. Dep’t of Human Servs., 77 Ark. App. 191 (2002). 

TPR affirmed when the court found that the children remained out of the 

home for more than a year, that appellant suffered from paranoid 

schizophrenia, and that appellant was unable and unwilling to provide 

protection, security, and care for her children. Appellant argued that DHS 

failed to provide appropriate reunification services and that TPR was 

contrary to her children’s best interests. Cassidy v. Ark. Dep’t of Human 

Servs., 76 Ark. App. 190 (2001). 

Termination was appropriate where the child had been out of the home for 

twelve months and the conditions that warranted removal had not been 

remedied by the parent despite DHS’s meaningful efforts. Ruble v. Ark. 

Dep’t of Human Servs., 75 Ark. App. 321 (2001). 

The evidence was sufficient to support the TPR where the appellant’s 

children remained out of the home for more than a year and the conditions 

that caused removal had not been remedied. Appellant failed to take 

advantage of the psychiatric treatment, drug and alcohol abuse treatment 

and parenting classes, and had repeated positive tests indicating 

continued cocaine usage. Further, the Arkansas Supreme Court held that 

assuming that a mother had a due- process right to counsel in a 

proceeding to terminate her parental rights, her request to waive counsel 

was not unequivocal and, therefore, it would have been error for the trial 

court to accept that waiver, because her request did not satisfy 

constitutional standards for the waiver of counsel.  Bearden v. Ark. Dep’t 

of Human Servs., 344 Ark. 317 (2001). 

TPR affirmed on the ground that appellant’s children had been 

adjudicated dependent-neglected and had continued out of the home for 

twelve months and that, despite a meaningful effort by the department to 

rehabilitate the home and correct the condition that caused removal, those 

conditions had not been remedied by the mother when she had not 

managed to consistently maintain her home in a sanitary condition or to 

acquire a steady job that would have enabled her to provide for her 

children.  There was also evidence that the physical abuse of the children 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bBnd%2fkvCc2xFjZEFTE98Ohbubq68QEDxTysF%2bdMnp%2b40Wq3k9QDmozHslkusi%2ffpgvjyA8sxmvH6u6sOAjsD7DGXvZlOPEyaQ3Lv7FBGiEEYuoL08YUm4ZN3QloTiqLIzosuMqHQ%2buK%2bhArBhtXUX6fYNpgnZVm6n9u9wH4E4do%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3Si%2fvqXw6YQCAiI7qYv5JM%2fhtII47RFrMZse8DSc0LkRzQkiYW%2ftku1rqvRcfIPCZ9B8k7%2fQ4QxfcYbSeEmK9xzdmSdA1xFjgqYLx5A2xN%2feKSvbn8lWvkSemjdp0wVub1yII%2bqznret8jKjEJ2uMI7lzlj%2fvIUU9%2bVV1H6oaOI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3Si%2fvqXw6YQCAiI7qYv5JM%2fhtII47RFrMZse8DSc0LkRzQkiYW%2ftku1rqvRcfIPCZ9B8k7%2fQ4QxfcYbSeEmK9xzdmSdA1xFjgqYLx5A2xN%2feKSvbn8lWvkSemjdp0wVub1yII%2bqznret8jKjEJ2uMI7lzlj%2fvIUU9%2bVV1H6oaOI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5TVL3YcJL1yj3q2Sn9XBnVRQ27SJVSCzqhK2anx60c1J%2fM0%2bzsaamN4Gsuxkmto9VP%2bgxiZtqrW25Y3pO3LFsFkMaGITmy0vv52h2BNQZWNkjkvr5EiGScynfaf%2fO6WqEZd3KdsLhHN4eul8%2fT%2bgd7O0OfxNHchS0n%2fxMwdePuc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5TVL3YcJL1yj3q2Sn9XBnVRQ27SJVSCzqhK2anx60c1J%2fM0%2bzsaamN4Gsuxkmto9VP%2bgxiZtqrW25Y3pO3LFsFkMaGITmy0vv52h2BNQZWNkjkvr5EiGScynfaf%2fO6WqEZd3KdsLhHN4eul8%2fT%2bgd7O0OfxNHchS0n%2fxMwdePuc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ionN4GIaniJhfLpCoQr6KK8PLqipz7T6UgFcocpAkIwZfWiVyuqMT2LQKeIZCJFXC%2b9%2fczju4nNhtodcCP%2bw0Y9qUdB6NWCnuN98vKDFLqf9HKOYTUaH7dy9ej8rhq1KLdbApsYmEw%2bjd7Tpjq2BQu11OQgDk3yf9z2YP1bSv3c%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ionN4GIaniJhfLpCoQr6KK8PLqipz7T6UgFcocpAkIwZfWiVyuqMT2LQKeIZCJFXC%2b9%2fczju4nNhtodcCP%2bw0Y9qUdB6NWCnuN98vKDFLqf9HKOYTUaH7dy9ej8rhq1KLdbApsYmEw%2bjd7Tpjq2BQu11OQgDk3yf9z2YP1bSv3c%3d
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had not ended.  Dinkins v. Ark. Dep’t of Human Servs., 344 Ark. 207 

(2001). 

The termination order was upheld where the children had been out of her 

home for the majority of their lives, and evidence revealed that appellant 

failed to provide a home and to demonstrate her ability to adequately 

parent the children after receiving rehabilitation services for over three 

years.   Moore v. Ark. Dep’t of Human Servs., 69 Ark. App. 1 (2000). 

The termination was upheld where appellant repeatedly failed to comply 

with the court’s orders designed to remedy the situation that caused 

removal.  Any attempts at compliance were sporadic and inconsistent, and 

her pattern of inconsistent visitation continued to harm the children.  

Further, a finding by the trial court that appellant was unable to provide 

her children with the consistency and supervision that they needed was 

sufficient to show that she was an unfit parent. 

Appellant also argued that the trial court erred in not placing her children 

with her mother; however, the evidence revealed that the grandmother had 

refused custody initially, failed to visit the children while in foster care, 

and indicated an unwillingness to take responsibility for her 

grandchildren.  Baker v. Ark. Dep’t of Human Servs., 340 Ark. 42 (2000). 

Appellants argued that the termination of parental rights was not based 

on clear and convincing evidence.  Although the petition to terminate 

parental rights was filed before the twelve month period required by the 

statute, the order was entered after the child had been out of the home for 

twelve months. The evidence was sufficient to support a finding that DHS 

made meaningful efforts to rehabilitate the home.  The medical evidence 

indicated that the child’s injuries could not have occurred in the manner 

in which the father testified, and they were inflicted at a time when only 

the appellants were present with the child.  Appellants demonstrated a 

pattern of abuse that was sufficient to show that return home would be 

contrary to the child’s health and safety, and appellants manifested an 

indifference to remedy the situation. Ullom v. Ark. Dep’t of Human Servs., 

340 Ark. 615 (2000). 

TPR upheld where DHS offered services for three years; however, appellant 

failed to participate and failed to rehabilitate her home and the conditions 

that caused the removal.  In addition, the trial court found that appellant’s 

children had been out of the home over twelve months and that the 

appellant had failed to provide significant material support or to have 

meaningful contact with them.  Wade v. Ark. Dep’t of Human Servs., 337 

Ark. 353 (1999).   

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0s6Y6HcYTVemiHxeCaPOY9a%2b912pWxpg4rEONyXt9ZrTFGkI7tZ0mpikEg7D9wr7JPyg8eQ%2f0CaYaO6TWBejRs3Lob%2bXkRTBJIZnxF%2fuQ%2fmsI13FAK6xfbf6Pjf4WmS%2fll%2bpxgT9QyUv7%2fs%2bPazr4e598%2f4QF88eFgnSviaMBO8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0s6Y6HcYTVemiHxeCaPOY9a%2b912pWxpg4rEONyXt9ZrTFGkI7tZ0mpikEg7D9wr7JPyg8eQ%2f0CaYaO6TWBejRs3Lob%2bXkRTBJIZnxF%2fuQ%2fmsI13FAK6xfbf6Pjf4WmS%2fll%2bpxgT9QyUv7%2fs%2bPazr4e598%2f4QF88eFgnSviaMBO8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ekMuj4ul8THQBdMRn7ij9HcVhDMN%2bsPM%2fUSGdZKnPH9VPg5jHylQuVbeDbiqQ6DB6DWzQ1OmeIj%2fpaKHQBdNUCH15oAOGwl2%2b9mxWee1qZN%2fUSyVgR1yrvsD54%2b9Qx0NX2ecuyPI5e6d%2fT8mVg0GhRVx92NxKUSoOfKO8NySgIc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=gebwFz1XQrdtMsgoRdtHiIXYwoaAj2lJr9e5NIdD2ypKWlNPMVWcGEDbe%2fu5S8Bf4cN1AD2yLq4Mo9UjUCNofoktBcprgbt5lPHpZ%2bLX3xVTcLaBUGNtFJdZsWkd9fQ9ZhcEhwgQop7pq4rL3oqXWmJtQuTieucEMfNHZsMHJoc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Y%2bQMLw7QWo8AxR8zwxQyItTLoN%2b5dZfZD0loa3ryvEYfpCz7LEfza6%2f3WgfiqhkIZCbKDHev%2fLAfRGXAkHV9SHTegoCL30kyPnUiyKuSVROzCMm7AsnU%2bRW%2fJp0L0owdJ5MiwFNKeC8l%2bzYnz0cv9XsZEOfC261zDp07N2RKf54%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=Y%2bQMLw7QWo8AxR8zwxQyItTLoN%2b5dZfZD0loa3ryvEYfpCz7LEfza6%2f3WgfiqhkIZCbKDHev%2fLAfRGXAkHV9SHTegoCL30kyPnUiyKuSVROzCMm7AsnU%2bRW%2fJp0L0owdJ5MiwFNKeC8l%2bzYnz0cv9XsZEOfC261zDp07N2RKf54%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OAxMZEMc0HXj%2bFqUJ6jIxNYkTdxdFsY52cx1ZqCjyfqxEstSwQ2l6SY17Yq0L%2fHRBSbDfIaxB57LkdKFccfcZJFAHBLKM1bDZe9xUsPZRMT2Y8KJmN3rVtEurGpLOtKlJ6uOUwWG%2blz7u9wDhggibL%2bzIgk1z44W6kxEB61k5C4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OAxMZEMc0HXj%2bFqUJ6jIxNYkTdxdFsY52cx1ZqCjyfqxEstSwQ2l6SY17Yq0L%2fHRBSbDfIaxB57LkdKFccfcZJFAHBLKM1bDZe9xUsPZRMT2Y8KJmN3rVtEurGpLOtKlJ6uOUwWG%2blz7u9wDhggibL%2bzIgk1z44W6kxEB61k5C4%3d
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On March 10, 1997, the trial court terminated appellant’s parental rights 

finding that the appellant had not remedied the conditions that caused 

removal; that DHS had made a meaningful effort to rehabilitate the home 

and correct the conditions that caused removal; that termination of 

parental rights was in the interest of the children; and that DHS had an 

appropriate placement plan for the children. There was evidence of 

appellant’s failure to care for the special medical and psychological needs 

of her children, a condition that was not remedied despite DHS’s 

meaningful efforts of parenting classes, housekeeping services, and 

counseling.  The trial court did not commit reversible error in granting the 

TPR petition because it was filed before both the children were out of the 

home for more than twelve months.  Donna S. v. Ark. Dep’t of Human 

Servs., 61 Ark. App. 235 (1998). 

Appellant’s parental rights were terminated as to her four children; 

however, her appeal was limited to her two youngest children.  The 

children were first removed in April 1990, returned home in August 1992, 

and removed again in July 1994.  The trial court found the children to be 

dependent-neglected based on evidence that J.T. had been physically 

abused and S.T. had been sexually abused and sexually exploited.  In 

December 1994, appellant was found guilty of raping J.T. and in March 

1994, she pleaded nolo contendere to the rape of R.T.  In September 1995, 

DHS filed a petition to terminate parental rights. The grounds supporting 

termination included that the children had been adjudicated dependent-

neglected; the children had been out-of-home for twelve (12) months despite 

DHS’s efforts to rehabilitate the home and to correct the conditions which 

caused the removal; and that the conditions that caused removal had not 

been remedied by the parent.  Thompson v. Ark. Dep’t of Human Servs., 59 

Ark. App. 141 (1997). 

On August 31, 1995, the department filed a petition to terminate parental 

rights on the ground that the child had resided outside of the home for a 

period in excess of one year and, that despite meaningful efforts by DHS to 

rehabilitate the home and correct the conditions that caused the removal, 

the conditions had not been remedied to the extent that appellant was able 

to provide for the essential, basic, and emotional needs of the child.  

The trial court’s finding that the appellant did not have the capacity to be 

the type of parent the child needed was not clearly erroneous.  T.T., who 

was thirteen (13) at the time of the termination hearing, testified that she 

wanted her mother’s parental rights taken away. The mother was 

diagnosed as being bipolar, experiencing mental states from manic to 

psychotic to depression.  Various professionals testified that T.T. needed an 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=eAV7jjsmDJapWz%2f2X7M6NK7FW2jEFy3U3fjlegtutKuzVlmfYObPHuI7BKJMCGUHh%2bfkzOxJYRHyvQFWwqnYY5c7%2facr%2bvcfz5VrjqYqj4FU%2bBMy0UyQhFLPFI7PcUCs4WJk6g2EoTK81djZb2o3WHABXEilo8C1jkaVPOlTwLU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=eAV7jjsmDJapWz%2f2X7M6NK7FW2jEFy3U3fjlegtutKuzVlmfYObPHuI7BKJMCGUHh%2bfkzOxJYRHyvQFWwqnYY5c7%2facr%2bvcfz5VrjqYqj4FU%2bBMy0UyQhFLPFI7PcUCs4WJk6g2EoTK81djZb2o3WHABXEilo8C1jkaVPOlTwLU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=mgxMzzFdL3%2frWDWRjRULWr8zSlTlsh9iUP2V4bjW4%2f1PbeTruLv6loeUdKu3VZJIvbA7IBtojRxQMPTaRWAAhrA65Wx6K7FEkO%2fnBSXTRZnj18j5D766x5zvX9XxJ2OqkvqJZwhuh5%2bIbfj4h1eBEHzH%2b8EzhQGTQUxUKYyLL3c%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=mgxMzzFdL3%2frWDWRjRULWr8zSlTlsh9iUP2V4bjW4%2f1PbeTruLv6loeUdKu3VZJIvbA7IBtojRxQMPTaRWAAhrA65Wx6K7FEkO%2fnBSXTRZnj18j5D766x5zvX9XxJ2OqkvqJZwhuh5%2bIbfj4h1eBEHzH%2b8EzhQGTQUxUKYyLL3c%3d
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extremely stable environment and that, despite the appellant’s efforts, she 

could not give the stability that the minor child needed.  

Appellant challenged the trial court’s order because the court did not make 

a finding of the appellant’s unfitness as a parent.  The proceeding to 

terminate parental rights is a two-step process, requiring the court to find 

(1) the parent unfit and (2) that the termination is in the best interest of 

the child.  Although the court did not actually use the word "unfit," it 

clearly made a finding that the appellant was unable to be the type of 

parent that T.T. needed which is a sufficient finding of appellant’s 

unfitness.  J.T. v. Ark. Dep’t of Human Servs., 329 Ark. 243 (1997). 

Appellant’s children had been out of her home for over a year, and 

appellant failed to comply with the trial court’s orders and to correct the 

circumstances that caused her children to be removed.  Appellant argued 

that she was unable to avail herself of services while incarcerated.  

However, appellant failed to comply with the court’s orders while 

incarcerated and for the brief period that she was not incarcerated.  In 

addition, there was evidence that she directly disobeyed the court’s orders 

regarding supervised visitation.  

Imprisonment does not toll a parent’s responsibilities toward his or her 

children.  The appropriate inquiry where a parent has been ordered to 

comply with a court order and is incarcerated is whether the parent 

utilized resources available to maintain a close relationship.  Malone v. 

Ark. Dep’t of Human Servs., 71 Ark. App. 441 (2000). 

The trial court’s ruling was reversed after appellant successfully argued 

that DHS failed to prove by clear and convincing evidence that she failed 

to remedy the conditions that caused the removal. She asserted that she 

secured a stable residence, maintained regular employment, completed a 

drug and alcohol assessment, submitted to random drug screens, attended 

her child’s physical therapy and medical appointments, cooperated with 

parenting classes, and consistently exercised her visitation. Minton v. Ark. 

Dep’t of Human Servs., 72 Ark. App. 290 (2000). 

(B)  Failure to Provide Support 

The juvenile has lived outside the parent’s home for a period of twelve 

(12) months, and the parent has willfully failed to provide significant 

material support in accordance with the parent’s means or to maintain 

meaningful contact with juvenile.  Ark. Code Ann. § 9-27-

341(b)(3)(B)(ii)(a). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=8K1XciHTXAQifq7CCDYQRcajwsR%2fsxGxzv%2bBEwJejEsV4BodQ0HcZjeDM49j7LRLVkrz%2fJdVXqrZ8ecCXG%2bFK%2b7kGg8a%2bWIojTDX%2f0uhduq0FzJI0TTxXXCh2wfBZvSMMyQtSVrmksKl%2fC2XfNecvEMoweJWJvJI%2fBSwIjNozAU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DP8DkCeW%2fkj9c6atxetmTKidw1D5bor5boJcOmZAyQqImH8EBgbeq6vLhiHesnsxgdbEZeCpOuvXC39bBcLLrSrGvmi7ycTh1%2fsb1fOFlDHzVh3j4SER%2bAs6bxiEF%2f9BZ9sRlp%2fb4sNJepYJsv9aOV%2f%2fdQ9tGYjyI5PXfxNgnnc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DP8DkCeW%2fkj9c6atxetmTKidw1D5bor5boJcOmZAyQqImH8EBgbeq6vLhiHesnsxgdbEZeCpOuvXC39bBcLLrSrGvmi7ycTh1%2fsb1fOFlDHzVh3j4SER%2bAs6bxiEF%2f9BZ9sRlp%2fb4sNJepYJsv9aOV%2f%2fdQ9tGYjyI5PXfxNgnnc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3vCkTE6P4NzOpzYOLz98qRdcyb3X7epB%2bpD%2f6o3PmS8zvnQQLsE6%2fcZVSLqpaWUs2kyML4WeRYebzQo11dBvz6m8gsS7A2WRNLIhLR7kt9DbllGS7E6cWuGMX8%2fLSLncMVa85n8kg%2b3y2Fkzwa7NMebptiA4Eektb37H7ZBNZxY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3vCkTE6P4NzOpzYOLz98qRdcyb3X7epB%2bpD%2f6o3PmS8zvnQQLsE6%2fcZVSLqpaWUs2kyML4WeRYebzQo11dBvz6m8gsS7A2WRNLIhLR7kt9DbllGS7E6cWuGMX8%2fLSLncMVa85n8kg%2b3y2Fkzwa7NMebptiA4Eektb37H7ZBNZxY%3d
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Material support consists of either financial contributions or food, shelter, 

clothing or other necessities when such contribution has been requested 

by the juvenile’s custodian or ordered by the court.  Ark. Code Ann. § 9-

27-341(b)(3)(B)(ii)(c). 

To find willful failure to maintain meaningful contact, it must be shown 

that parent was not prevented from visiting or having contact with 

juvenile by juvenile’s custodian or other person, taking into account the 

distance of juvenile’s placement from the parent’s home.  Ark. Code Ann. 

§ 9-27-341(b)(3)(B)(ii)(b). 

It is not necessary that the twelve-month period referenced in this 

subdivision immediately precede the filing of the petition for TPR or that 

it be for twelve (12) consecutive months.  Ark. Code Ann. § 9-27-

341(b)(3)(B)(ii)(d). 

Appellant argued that the trial court erred in relying on a ground (support 

and contact) to terminate not pled in the petition violating his due process 

rights.  Appellant is correct on this point.  There was no notice and DHS 

never amended its petition or moved to conform the pleading to proof. The 

first time appellant was placed on notice of the ground was in the order 

terminating his rights.  Appellant was denied the opportunity to develop a 

defense against the ground or to address this ground in closing arguments.  

Due process requires that appellant be afforded an opportunity to properly 

defend the allegations against him prior to terminating his parental rights 

and as such the court’s reliance on this ground was clearly erroneous.  

Jackson v. Ark. Dep’t of Human Servs., 2013 Ark. App. 411.    

Appellant was incarcerated for manufacture of methamphetamine.  The 

appellate court stated that the appropriate inquiry is whether an 

incarcerated parent who has been ordered to comply with the court’s 

reunification orders has utilized those resources available to maintain a 

close relationship with the children.  However, appellant only saw his 

children four times in the four months prior to his arrest and in the 

following months he only wrote two letters.  The court’s finding that he 

failed to maintain contact with his children was not clearly erroneous.  

Wittig v. Ark. Dep’t of Human Servs., 2012 Ark. App. 502.   

Trial court was not clearly erroneous where appellant failed to support or 

maintain meaningful contact with his children.  The evidence showed that 

appellant made no effort to contact his children for eighteen (18) months, 

including letters or phone calls, while he was incarcerated or when he was 

released.  Smith v. Ark. Dep’t of Human Servs., 2010 Ark. App. 666.   

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7DrIun%2fg%2b9KIQXEdACrgNsPSOTdc6LD2wtnU3maWNJDAZMWosTOT3nRZYdLX2xQqVJSuy7udDDOmNo8uLVxKoP3GnLS4g8xhHkqpwswr4UDRW%2fFkJ1ZN8K6ab528eJtV4m2ZgCvx%2fKANUKMOgJZ2ocNje62ozkm49E4207h7nOg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=SI5kSjLprwB2ubsd13fUqtfX71WyAl3h5N2rh71DEzDWu0S%2fUkZbGppVHx7KCfgBIy4QB%2beBCUWTg%2b6wmNdCGGbYH9LExcRH8Iv2WjvoqNK%2f5bcHKvq9zrhXxEnCOUQS43F7ykAP76cFK2%2bCeypANaum%2fXPdkc1qTxOOef%2bQLKk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6I9la9PV8s3WO%2bfeXE0TkhN6fFA9YICsn2svEdwvF%2bSgEIeYKaS%2bZOP3fbfB4kRXLqNaL8o792waGrvqqu34FWk%2f%2bJDsaUWPJ3ilpyAdD5Zk%2f%2bb8TJkcca72R3Tdk1yQKdOHDUi3Cnp6j%2fSvIeEC1R3mFuAwEDyEPIOPsfeAxIQ%3d
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Circuit court affirmed for finding children out of the father’s custody for 

over twelve months and that he willfully failed to maintain meaningful 

contact with his children during that time.  Appellant was in prison six 

months of that time and only visited his children two times when he was 

not in prison.  Appellant’s argument that he had to move out of state to 

find work was not persuasive.  The court stated it is for the circuit court to 

determine appellant’s credibility as to the reasons he did not comply with 

court-ordered visitation.  Posey v. Ark. Dep’t of Human Servs., 370 Ark. 

500 (2007). 

TPR affirmed where the circuit court found that the children were not in 

the father’s custody for over twelve (12) months, and he willfully failed to 

maintain meaningful contact during that time.  Appellant was in prison 

for six months and only visited his children two times when he was not in 

prison.  Appellant argued that he was unable to visit his children because 

he had to move out of state for work.  The Supreme Court stated that it is 

for the circuit court to determine the appellant’s credibility for reasons in 

not complying with the court-ordered visitation.  Sturdivant v. Ark. Dep’t 

of Human Servs., 99 Ark. App. 393 (2007). 

It was an error for the chancellor to conclude that failure to support 

constituted an additional ground to terminate when he failed to find that 

the parent willfully failed to provide support, and DHS conceded that it 

never requested support from appellant. Dinkins v. Ark. Dep’t of Human 

Servs., 344 Ark. 207 (2001). 

Order terminating father’s parental rights to four-year-old daughter was 

not clearly erroneous; evidence that father never took any action to protect 

daughter from mother’s significant usage of illegal drugs and unsafe 

conditions at mother’s residence, that he never asked to intervene in the 

dependency-neglect case involving his daughter, he failed to avail himself 

of options to locate daughter, and had seen daughter only twice in past 

year was clear and convincing evidence that it was in daughter’s best 

interest that her father’s parental rights be terminated.  Larscheid v. Ark. 

Dep’t of Human Servs., 343 Ark. 580 (2001). 

TPR reversed.  Appellant argued that while she did not pay the ordered 

child support, she did bring the child gifts and clothes, maintained a 

residence where the child could live, and paid court fines so that she could 

provide transportation for her daughter.  Appellant did not willfully refuse 

to pay support, and there was no appreciable evidence that appellant had 

the ability to pay even a nominal amount of support. Minton v. Ark. Dep’t 

of Human Servs., 72 Ark. App. 290 (2000). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GqvVI18leLThJFUKdg2MaWHGsJyoI8vciSU1PtOfdPmQzWztm%2f4SGyd%2bajhxIN%2ben0r%2fs0et9OTYxbvO3RfAB5cOif4halV2tr9pkOyozf7W9GA6oBxaTGIjrhE1jFn8WDoDJwFrXEhEkrivyIZje0rCogVmNnNwzzZxNCWzPwo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GqvVI18leLThJFUKdg2MaWHGsJyoI8vciSU1PtOfdPmQzWztm%2f4SGyd%2bajhxIN%2ben0r%2fs0et9OTYxbvO3RfAB5cOif4halV2tr9pkOyozf7W9GA6oBxaTGIjrhE1jFn8WDoDJwFrXEhEkrivyIZje0rCogVmNnNwzzZxNCWzPwo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FnOYlnynTa%2fZDvMeWakzcRiuqNlCJWk5C9PysTypGEoq8PbxhEaAPT22vzNTkgnK68fRcBf3mi0UfMsdeSZ1bT6i3%2bIgMIBPKBWq6YexZikEu92bMI1Hv%2bLkhqCv6JH3m8gg%2fWRD98FHhPmfOlPjpTiAST2CgqerEif4RNY0Ca4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FnOYlnynTa%2fZDvMeWakzcRiuqNlCJWk5C9PysTypGEoq8PbxhEaAPT22vzNTkgnK68fRcBf3mi0UfMsdeSZ1bT6i3%2bIgMIBPKBWq6YexZikEu92bMI1Hv%2bLkhqCv6JH3m8gg%2fWRD98FHhPmfOlPjpTiAST2CgqerEif4RNY0Ca4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=B3npRq8FxdG173bzAYSTyCmTg5ZzioKYb%2fGM6ErQNpcPXOqBUix9FzJxH%2bZRnmT%2fAhzMKoqeW4%2bcPYklpvYFE2scF34D8r1ntHj7dcgqAdOPGY5hSceNJm9ytAJCcbk9tmnYjsVvqulJURU%2fAdu4X5gaZIty9BdEcjA3nz6gsDM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=B3npRq8FxdG173bzAYSTyCmTg5ZzioKYb%2fGM6ErQNpcPXOqBUix9FzJxH%2bZRnmT%2fAhzMKoqeW4%2bcPYklpvYFE2scF34D8r1ntHj7dcgqAdOPGY5hSceNJm9ytAJCcbk9tmnYjsVvqulJURU%2fAdu4X5gaZIty9BdEcjA3nz6gsDM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fHfhlTD1rjRHx4kFt71mWMJWxOVUQUSBnSu%2fePB4NmFnMJybdsnVT%2bzfV8gLEUr7W6vQioWQvUOL%2fC5dATqLCG05k9tu%2bUCkkTy70fug%2bNxpBroh1ORP1KCET78hzVLIr7bN8IWMvxtC6t7bE%2bHxsBtj9mBaQzDKbNneuC5jk6M%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2fHfhlTD1rjRHx4kFt71mWMJWxOVUQUSBnSu%2fePB4NmFnMJybdsnVT%2bzfV8gLEUr7W6vQioWQvUOL%2fC5dATqLCG05k9tu%2bUCkkTy70fug%2bNxpBroh1ORP1KCET78hzVLIr7bN8IWMvxtC6t7bE%2bHxsBtj9mBaQzDKbNneuC5jk6M%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vvaBhKBCx%2b1BQ0NMSqeiARVQka8%2fmLKxhIFaZJ2aoHLdPeYvqJTgXU6GTHU8ARxrmjS%2be%2bBiV5dKe3Wot7Mt%2fdZoqqsw3R6ZZzk%2fjluWkwamrgBhtGgT7ymR%2frYCp%2bKvSuCum6HqqKC%2bytmcxv5cEVFuZH2Z%2bXlhYkC2MMhJeak%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=vvaBhKBCx%2b1BQ0NMSqeiARVQka8%2fmLKxhIFaZJ2aoHLdPeYvqJTgXU6GTHU8ARxrmjS%2be%2bBiV5dKe3Wot7Mt%2fdZoqqsw3R6ZZzk%2fjluWkwamrgBhtGgT7ymR%2frYCp%2bKvSuCum6HqqKC%2bytmcxv5cEVFuZH2Z%2bXlhYkC2MMhJeak%3d


255 

 

Evidence was sufficient to refute the appellant’s claim the he maintained 

meaningful contact with the child.  Jones v. Ark. Dep’t of Human Servs., 

70 Ark. App. 397 (2000). 

Father’s parental rights were terminated where there was clear and 

convincing evidence that the two sons lived apart from the father for twelve 

months and that he failed to provide monetary support for them or to make 

sufficient contact with them.  Crawford v. Ark. Dep’t of Human Servs., 330 

Ark. 152 (1997). 

   (C) Presumptive Father Not Biological Father 

The presumptive legal father is not the biological father of the juvenile 

and the welfare of the juvenile can best be served by terminating the 

parental rights of the presumptive legal father.  Ark. Code Ann. § 9-27-

341(b)(3)(B)(iii). 

Appellant argued that the termination order should be reversed because he 

was not the legal father to his putative daughter and he had no parental 

rights to terminate. Appellant failed to raise this argument with the circuit 

court and it cannot be raised now on appeal.  Johnson v. Ark. Dep’t of 

Human Servs., 2012 Ark. App. 537.  

 (D) Abandonment 

   Abandonment by the parent. Ark. Code Ann. § 9-27-341(b)(3)(B)(iv). 

Appellant argued that the trial court erred in finding there was sufficient 

evidence that he abandoned D.D. because there was no evidence of intent.  

The appellate court questioned whether appellant’s incarceration 

throughout the case would constitute abandonment but found an 

alternative ground based on subsequent factors.  Bradbury v. Ark. Dep’t of 

Human Servs., 2012 Ark. App. 680. 

  (E) Consent 

A parent has executed consent to termination of parental rights or 

adoption of the juvenile, subject to the court’s approval.  Ark. Code Ann. § 

9-27-341(b)(3)(B)(v)(a). 

Appeal dismissed where appellant failed to appeal from an earlier 

termination based on her consent that was valid. The statutory 

requirements for consent under the juvenile code are separate and distinct 

from consent from the adoption code. There was no need for DHS to seek to 

set aside the first termination order.  The circuit court lacked jurisdiction 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=oOZqtNPD2QQKQyhUkO5ZjNDH2jvAXm%2bpNF7N6jnybcL1dPpVnrgMNs6u8V%2fty5qoBE6ElW3OdzTD4j4cV9S2blYOOVHYYlc%2bfNKgIxGjva%2f2TpwCtVVr9f6n3CecQpK0lYR3JCLoqazm91Lk9fabse9yzLj%2fM0srWbcglR8kDkg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=oOZqtNPD2QQKQyhUkO5ZjNDH2jvAXm%2bpNF7N6jnybcL1dPpVnrgMNs6u8V%2fty5qoBE6ElW3OdzTD4j4cV9S2blYOOVHYYlc%2bfNKgIxGjva%2f2TpwCtVVr9f6n3CecQpK0lYR3JCLoqazm91Lk9fabse9yzLj%2fM0srWbcglR8kDkg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FeAPyIa8RWDWrndAe6y1q5iUWnqzABVrO3Uldesnl8wLkPqGxgdaRuQVAaO0iADmkAN4%2bApQNlo1LrvcYRBNjJ8YQ2I%2b%2bn7PfhHO5aB2zTYf1%2bNNK5VjbcPe%2fMGrosOLgzSAs%2feymYua0qepJtonLS5hPukzhni9%2fh1APJTIYyc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FeAPyIa8RWDWrndAe6y1q5iUWnqzABVrO3Uldesnl8wLkPqGxgdaRuQVAaO0iADmkAN4%2bApQNlo1LrvcYRBNjJ8YQ2I%2b%2bn7PfhHO5aB2zTYf1%2bNNK5VjbcPe%2fMGrosOLgzSAs%2feymYua0qepJtonLS5hPukzhni9%2fh1APJTIYyc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=heMoSvEfRj6w7ZQRyJh6EhPlkTSbrG8oNQ8DHk2jiKJe5ck1oxS4Pw5ekGn4z5TvdXQ8yCYBu4T9KBHoLokFv9Zlihj29qS0r4pnFIiGq9yLz8K1gQy2lwwm%2bXA%2bJM3j%2fdRhRb0bsvEQt7EFAzgqzWlOrFAqv57%2bJER4Sz9go4U%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=heMoSvEfRj6w7ZQRyJh6EhPlkTSbrG8oNQ8DHk2jiKJe5ck1oxS4Pw5ekGn4z5TvdXQ8yCYBu4T9KBHoLokFv9Zlihj29qS0r4pnFIiGq9yLz8K1gQy2lwwm%2bXA%2bJM3j%2fdRhRb0bsvEQt7EFAzgqzWlOrFAqv57%2bJER4Sz9go4U%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kJEEOoZTuHyqALXZ9FLZc2fxrO9Zn3pphM1P2PzCmqqmcRCKGegRNPi3Y8PrlPehREKK7nlMmVpdGRgeLGCsw%2fPRb5cW98mZexBsesWXOuIpy84ZSzUY6deChuxiust1vsMUFdnRqVVIZjuCEYLMiFIdY%2bPVXlq2MMYnHssHFxY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kJEEOoZTuHyqALXZ9FLZc2fxrO9Zn3pphM1P2PzCmqqmcRCKGegRNPi3Y8PrlPehREKK7nlMmVpdGRgeLGCsw%2fPRb5cW98mZexBsesWXOuIpy84ZSzUY6deChuxiust1vsMUFdnRqVVIZjuCEYLMiFIdY%2bPVXlq2MMYnHssHFxY%3d
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to set aside the order six months later and the second termination was 

invalid.  Faas v Ark. Dep’t of Human Servs., 2011 Ark. App. 666.   

The trial court did not abuse its discretion and gave appellant an 

opportunity to declare her intention to consent to termination. Appellant 

testified that she had spoken to her attorney and understood the difference 

between voluntary and involuntary termination, but wanted the judge to 

consider accepting a consent if the court was inclined to terminate her 

parental rights.  The trial court refused on the grounds that the case had 

been set for a month and had already been continued once.  She had time 

to consent and was still ambivalent about doing so at the time of the 

hearing.  Jordan. v. State, 2011 Ark. App. 592.  

If the consent is executed under oath by a person authorized to 

administer the oath, the parent is not required to execute the consent in 

the presence of the court unless required by federal law.   Ark. Code Ann. 

§ 9-27-341(b)(3)(B)(v)(b). 

A parent may withdraw the consent for termination of parental rights 

within ten (10) calendar days after it was signed by filing an affidavit 

with the clerk of the court in the county designated by the consent as the 

county in which the TPR will be filed.  Ark. Code Ann. § 9-27-341(g)(1)(A). 

No fee shall be charged for filing the affidavit, and if the ten day period 

ends on a weekend or holiday, it may be filed the next working day.  Ark. 

Code Ann. § 9-27-341(g)(1)(B)-(C). 

  (F) Juvenile or Sibling as Victim 

The court has found the juvenile to be a victim or a sibling dependent-

neglected as a result of neglect or abuse that could endanger the life of the 

child, sexual abuse, or sexual exploitation, any of which was perpetrated 

by the juvenile’s parent, parents, stepparent, or stepparents. Ark. Code 

Ann. § 9-27-341(b)(3)(B)(vi)(a). 

Such findings by the court shall constitute grounds for immediate 

termination of the parental rights of one or both of the parents.  Ark. 

Code Ann. § 9-27-341(b)(3)(B)(vi)(b). 

This case originated as a sex-abuse case and failure to protect that resulted 

in termination of parental rights of the father and then the mother.  Only 

the mother appealed. Appellant argued that there was no change in 

circumstances to modify the goal of reunification to termination and that 

DHS failed to provide her the case plan timely, which prejudiced her. 

Appellant’s arguments are procedurally barred because she failed to raise 

http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=246864&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kKbI8TAeblIsTyhcXeeXDRMY8%2bI3NgxVufHGewrof%2fVGjeY2b6H2zJtMSD0GUnnZ9%2bE%2bmW9wGSv2Eqm0c6gyV0GTJRvoUjRU0IUqslEYjnUsZF4i71ONe3PCccDChE7RPuUSblLp2I3EdLxUyhqx3Y12Vgb7Zk1hA2zG3tYdiK8%3d
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them with the trial court.  Carr v. Ark. Dep’t of Human Servs., 2012 Ark. 

App. 688.                                               

No-merit TPR affirmed from appeal from an order terminating appellant’s 

rights to her two children and a motion to be relieved as counsel pursuant 

to Linker-Flores. Circuit court affirmed and counsel’s motion granted.  The 

children were removed in November 2006 and a finding of dependency-

neglect based on sexual abuse by the stepfather was in January 2007.   The 

adjudication order was never appealed, although the stepfather denied his 

abuse and the mother said the accusations were unfounded and she 

“dogmatically” supported her husband, causing continued harm to her 

daughter. Krass v. Ark. Dep’t of Human Servs., 2009 Ark. App. 245. 

The trial court found by clear and convincing evidence that the child was 

the victim of abuse that could endanger his life; that he sustained multiple 

fractures over a period of two to three weeks evidencing Battered Child 

Syndrome; and that these injuries were perpetrated by the mother and/or 

father.  Appellants argued that the chancellor’s finding was clearly 

erroneous.  While they did not deny that the child was abused, they argued 

that there were others who had access to the child who could have inflicted 

the abuse.  Gregg v. Ark. Dep’t of Human Servs., 58 Ark. App. 337 (1997). 

  (G) Subsequent Factors 

Subsequent to the filing of the original petition for dependency-neglect, 

other factors or issues arose that demonstrate that placement of the 

juvenile to the custody of the parent is contrary to the juvenile’s health, 

safety or welfare, and that, despite the offer of appropriate family 

services, the parent has manifested the incapacity or indifference to 

remedy the subsequent issues or factors or rehabilitate the parent’s 

circumstances that prevent placement of the juvenile to the custody of the 

parent. Ark. Code Ann. § 9-27-341(b)(3)(B)(vii)(a). 

The other factors ground upheld where appellant concealed child from 

DHS and law enforcement following the probable cause hearing for five 

months and evidence showed that appellant did not have a job or stable 

residence, continued to use drugs, demonstrated an inability to stay out of 

jail, and had sporadic visitation with her children.  Anthony v. Ark. Dep’t 

of Human Servs., 2013 Ark. App. 556.   

Appellant argued that the subsequent factors ground did not apply because 

DHS failed to offer services to him and there was no evidence that he failed 

to remedy the subsequent factor.  Appellant made his first appearance 

before the court at the termination hearing. DHS failed to show that it took 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2ftSpShZrGfmr%2bsuYIRXSamYHa6gQbPogTC8FjzciCI9jkfl3kJ8uJtD7jnhw49Iu4dX1ei3FOUAEPDjkXRP8bfFsZKqJ87VH0VktRNOJrVJsSySLRoNU%2b8JkmIMk15WxFG3S%2b78lzB%2bzGMICjndF1rDAU5MtKH09lhOFhWFPtSA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2ftSpShZrGfmr%2bsuYIRXSamYHa6gQbPogTC8FjzciCI9jkfl3kJ8uJtD7jnhw49Iu4dX1ei3FOUAEPDjkXRP8bfFsZKqJ87VH0VktRNOJrVJsSySLRoNU%2b8JkmIMk15WxFG3S%2b78lzB%2bzGMICjndF1rDAU5MtKH09lhOFhWFPtSA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=IBAu82CcCViz4uE2pnyh6ZgJ7PGKnO0HKDFxz%2bngbwauzXj6%2fleHbiJTOWzbImR7ajlsEDLotMUwLyxziwhHrQaBMzhuan4vUJJ2HcBJYTYJRSCeC73SN8I%2fVWXEhk4nCRNff83YPRFa9L1Z4KNVI%2fxB5KwutUatmcGkuTm%2b8Ig%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=xWJjjHbdEaeukjSinrEEVDQEDmvSCTHp56q%2by%2bUiygpVV%2fxuvRPG4Z8OCHMegH%2fI6Bn0Nl0M%2f2jMhQx3XA293pANOcSMuoykjclVtoSp%2b4wU61gOwzU0PCTpWWupsZZVPCyMN2IpjaA%2bcrKb0%2bQ2Oo3B0z4zUptGbYPCS1o5iWw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DIUyPO176G3B%2bOwb3lvLW%2bd7XQAv7a1wmCwWoA%2bpCLzoC2zvQic05WLpBlKhlTMoaXVEOCz0c43dG%2fQB2%2bPiPXdw7hd3pSlD4q7npJ9NULTMH1GbRhOJPUr6v%2fVkVb%2b9tcGA92nR3L0NjIIeEOa5jDn4FFQC0APRu0ihxcqd3Sw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=DIUyPO176G3B%2bOwb3lvLW%2bd7XQAv7a1wmCwWoA%2bpCLzoC2zvQic05WLpBlKhlTMoaXVEOCz0c43dG%2fQB2%2bPiPXdw7hd3pSlD4q7npJ9NULTMH1GbRhOJPUr6v%2fVkVb%2b9tcGA92nR3L0NjIIeEOa5jDn4FFQC0APRu0ihxcqd3Sw%3d
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any steps to contact appellant after his appearance in the case to determine 

his suitability as a caregiver or to provide him services.   Termination 

reversed and remanded.  Jackson v. Ark. Dep’t of Human Servs., 2013 

Ark. App. 411.   

As to the subsequent factors, appellant demonstrated continued instability 

and had anger issues; he did not have a valid driver’s license; he was not 

managing his medication; and he failed to resolve outstanding felony 

warrants in Arizona.  Austin v. Ark. Dep’t of Human Servs., 2013 Ark. 

App. 406.  

Appellants argued that educational neglect was not the cause of removal, 

but a subsequent condition.  They also argued that their inability to 

adequately communicate with their child, who was deaf, did not constitute 

educational neglect. Appellants’ failure to object at the trial procedurally 

bars review on appeal. Appellants argued that the environmental neglect 

did not threaten the physical health and safety of their children. Yet, there 

was evidence at the termination hearing of continuing problems with raw 

sewage, mold, and trash. The court’s order was not clearly erroneous.  

Gray v. Ark. Dep’t of Human Servs., 2013 Ark. App. 24.    

The appellate court found that there was sufficient evidence to support a 

finding of subsequent factors where appellant failed to maintain 

employment, stable housing and transportation, had no plan to support 

his children, failed to comply with case plan, avail himself to services 

provide by DHS, and maintain contact with his children.  Bradbury v. 

Ark. Dep’t of Human Servs., 2012 Ark. App. 680.  

Appellant argued that the trial court’s TPR order was defective for failure 

to state the grounds or statutory basis upon which the decision was based.  

The judgment referenced the subsequent issues ground in the petition and 

there were multiple finding the court’s intent that supported the 

termination.  The Court of Appeals stated the court’s intent was clear, but 

noted that it is better practice to include such information in the order.  

Nespor v. Ark. Dep’t of Human Servs., 2011 Ark. App. 745. 

There was evidence that one of the children disclosed inappropriate 

touching and another child developed night terrors and enuresis when 

overnight visits with appellant began.  There was also evidence of 

instability with appellant’s relationships.  Murray v. Ark. Dep’t of Human 

Servs., 2011 Ark. App. 588. 

Affirmed based on issues including chronic violence in appellant’s home; 

appellant’s continuing to live with the man that perpetrated the violence 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GOi0lfTbgkGqgXuxBnaEmPHq4bpJqummRgws4dnoUG8wVYRDcTUNV4QC%2b3K80vWYpCmbGD%2fHKIjVqF0ISq5N6KyBmxaJRlJNeb%2fIY8R%2fBjUfa8dyW24V3qFPEoZykXvXSewpDDxRl4fmRYkRiElFqN9r%2f%2bbl%2bhZxY7%2bJKEALKL0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=GOi0lfTbgkGqgXuxBnaEmPHq4bpJqummRgws4dnoUG8wVYRDcTUNV4QC%2b3K80vWYpCmbGD%2fHKIjVqF0ISq5N6KyBmxaJRlJNeb%2fIY8R%2fBjUfa8dyW24V3qFPEoZykXvXSewpDDxRl4fmRYkRiElFqN9r%2f%2bbl%2bhZxY7%2bJKEALKL0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0y%2fl1t1RtVohGR9WLxWNHWf3nEUrtV33%2fmaAgzDqv4Il%2bJXqEpbJwl3DFNvYTdpI4g2nIJId2RBgX38914JjEUV%2fJyqz8jMBIeE%2bMVf5qfeglPC65iz4BXhtlG6l6HN19%2bg00z9%2b3gw0GAUZ2B7uEzKTTlCMxJ8bIgdvXEXwaIQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=0y%2fl1t1RtVohGR9WLxWNHWf3nEUrtV33%2fmaAgzDqv4Il%2bJXqEpbJwl3DFNvYTdpI4g2nIJId2RBgX38914JjEUV%2fJyqz8jMBIeE%2bMVf5qfeglPC65iz4BXhtlG6l6HN19%2bg00z9%2b3gw0GAUZ2B7uEzKTTlCMxJ8bIgdvXEXwaIQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=glpR4P1W43%2b6BsETKA4QqGu%2fnLCzF78pdkBk42aZceK0QJJLHuFuHT7UOGLBkhjdrg8iBbiargCqKEDh7lWHBtx3543Zt1vpx5RklwlA%2b91t0m8yI6AoODcSd1GsFFYjh575M8Bg8kOzVWqVKBJc1FdDNwt7GAB2w2lSPMZ9yB4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=sWcG%2b6lJwWswfoQZV54oxTNd5pRW%2bgALn9f2Ix%2blIpaBEw%2b%2fnsfN3BmX86YESQ%2fnCAYjW95zHaaCm03dIOFk9oppZt7I5SUPaw5a%2bYPZsXXmymk8xNk9Ti8OkLg%2b1S5Sx6L8LuBabUxocwRxnonYExKCb%2b%2bt9sCX0W5VmBwyuiI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=sWcG%2b6lJwWswfoQZV54oxTNd5pRW%2bgALn9f2Ix%2blIpaBEw%2b%2fnsfN3BmX86YESQ%2fnCAYjW95zHaaCm03dIOFk9oppZt7I5SUPaw5a%2bYPZsXXmymk8xNk9Ti8OkLg%2b1S5Sx6L8LuBabUxocwRxnonYExKCb%2b%2bt9sCX0W5VmBwyuiI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=h37gaCa7dSJb6PuUziB7jj0Poi4mv%2brn2lu2B9UfwHi5hMYDvwIiR%2fU26DJ6xTRY2fCxtDm98nyhdPNlflD3w8FeMCGxF3dU0YDDL2MEzJrLkZXdG7ej6hndDTQW2mWE%2fqz7ol%2ffHowB97CRf%2bKhruttmNbE6f6xiqpYA%2frxBAk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yESSasKuMInfeCwUGp%2b5%2b6QdGShVnbwv5pP8WqxponUneWHJoDCKNqTjri8kENn2FpDHGcZ84FKcFUgM302BfOthuSyfPGQiN65y36oFEgK2lXSWVlsVt8ihPaNMobcIL4HsgwiBrG0VDmNeCk7XJPezZAIsUZ5bOnPAj68snC4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=yESSasKuMInfeCwUGp%2b5%2b6QdGShVnbwv5pP8WqxponUneWHJoDCKNqTjri8kENn2FpDHGcZ84FKcFUgM302BfOthuSyfPGQiN65y36oFEgK2lXSWVlsVt8ihPaNMobcIL4HsgwiBrG0VDmNeCk7XJPezZAIsUZ5bOnPAj68snC4%3d
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and who was found to have sexually abused her child, yet who failed to 

participate in any of the dependency-neglect proceedings; appellant’s 

failure to participate in therapy; and appellant’s threats, hostility and 

erratic behavior toward DHS and CASA.  Porter v. Ark. Dep’t of Human 

Servs., 2011 Ark. App. 342.   

Appellant argued that there was insufficient evidence that he failed to 

remedy the conditions that caused removal.  He argued that he was in 

partial compliance and that that ground did not pertain to him because he 

was not the cause of his children’s removal.  He cites K.C., 2010 Ark App. 

353, as authority to support his argument that to terminate his rights 

based on the neglect perpetrated by the children’s mother is not a ground 

for which he can remedy.  However, this case is distinguished from K.C. 

because in this case the termination petition also alleged the ground of 

subsequent factors.  Based on de novo review the appellate court can hold 

that other grounds for termination were proven even if not stated in the 

trial court’s order.  There was sufficient evidence to terminate based on the 

subsequent factors ground. Appellant’s continued drug use demonstrated 

an indifference to remedying the problem and potential harm to the 

children.  Failure to comply with the case plan and court orders, including 

participation in counseling and drug tests, attending NA/AA meetings, 

and maintaining stable housing also showed and indifference or inability 

to remedy the subsequent factors.  Allen v. Ark. Dep’t of Human Servs., 

2011 Ark. App. 288.  

The appellate court noted that although the trial court did not quote the 

statutory language exactly, the circuit court’s intent was clear that it 

terminated appellant’s parental right based on the ground concerning 

subsequent issues.  At issue here was domestic abuse.  The trial court also 

made findings that although the parents had extra time to work toward 

reunification, they failed after seventeen (17) months to get their act 

together to be in a position to parent their child.  Porter v. Ark. Dep’t of 

Human Servs., 2010 Ark. App. 680.                                                                                               

Appellant argued that there was insufficient evidence to terminate her 

parental rights.  She also argued that the trial court should not consider 

other reasons for terminating her rights that were not consistent with the 

original issue that caused removal.  Although the child was initially 

removed due to appellant’s health problems, other significant issues arose 

in the case, including lack of progress with her health care and failure to 

follow her doctor’s recommendations, lack of food in the home, her 

inability to provide a stable home environment, combative behavior and 

psychological problems, and her inability to follow the court’s orders for 

http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=102730&dbid=0
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=102730&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7Ad40NKXviRGZvs3IYjScyzO7rJS1CDWLcNBfbFYBVsNhZqO7Kz4XXg%2f%2feMingJxFiKdfagok8NgCqx5kTaDv%2bQ08zW8FMhEwEgXQ%2bM04gd3HSkO0oykUGsBuCHq5i3Ub67mW9FR0fEN2oK6Eq16srandiiJGci3B%2fzyMqEubbU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7Ad40NKXviRGZvs3IYjScyzO7rJS1CDWLcNBfbFYBVsNhZqO7Kz4XXg%2f%2feMingJxFiKdfagok8NgCqx5kTaDv%2bQ08zW8FMhEwEgXQ%2bM04gd3HSkO0oykUGsBuCHq5i3Ub67mW9FR0fEN2oK6Eq16srandiiJGci3B%2fzyMqEubbU%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2tQIhnOPcUrV7tXutq%2f92Vqssc664iWGBJjJoR6c09eVLy5CnKCxEiDmC3bX4o1APcr4yHSH5K%2f9S6UowyZev2R2xDXGEKsNB5yOVffutIX09EMi9rOSzK7yfSEgttIG1HZjtRGFpKbGioMRi9YqvVm%2b3jjZAX2zYtBUMAcNrkY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2tQIhnOPcUrV7tXutq%2f92Vqssc664iWGBJjJoR6c09eVLy5CnKCxEiDmC3bX4o1APcr4yHSH5K%2f9S6UowyZev2R2xDXGEKsNB5yOVffutIX09EMi9rOSzK7yfSEgttIG1HZjtRGFpKbGioMRi9YqvVm%2b3jjZAX2zYtBUMAcNrkY%3d
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more than two years. The trial court was correct to consider events and 

conditions that occurred after the juvenile was removed. Jones v. Ark. 

Dep’t of Human Servs., 361 Ark. 164 (2005). 

   Americans with Disabilities Act Accommodations 

DHS shall make reasonable accommodations in accordance with the 

Americans with Disabilities Act to parents with disabilities to allow them 

meaningful access to reunification and family preservation services.  Ark. 

Code Ann. § 9-27-341(b)(3)(B)(vii)(b). 

For purposes of this subsection, the inability or incapacity to remedy or 

rehabilitate includes, but is not limited to, mental illness, emotional 

illness, or mental deficiencies. Ark. Code Ann. § 9-27-341(b)(3)(B)(vii)(c). 

Appellants appealed an order terminating their parental rights.  The 

mother argued that the circuit court was fully aware of her mental 

challenges yet did not ensure that she was offered reasonable 

accommodations pursuant to the American with Disabilities Act (ADA).  

She recognized that she did not raise this issue to the circuit court but that 

it fell within a Wicks exception to the contemporaneous-objection 

requirement.  The court of appeals held that the circuit court specifically 

acknowledged the mother’s mental status in its adjudication order, 

appointed an attorney ad litem to represent her, and did not act in a 

manner that flagrantly prejudiced the mother so as to justify the 

application of the Wicks exception.  Weathers v. Ark. Dep’t of Human 

Servs., 2014 Ark. App. 142.   

Appellant (mom who had a 55 IQ) argued that the trial court was fully 

aware of her mental challenges court yet did not made sure that she was 

offered reasonable accommodations under the American with Disabilities 

Act.  Even if this was not raised below she argues that it was within the 

third exception to the contemporaneous objection requirement, known as a 

Wicks exception, relating to the trial court’s duty to intervene, even without 

an objection. Yet, the trial court did not ignore appellant’s deficiencies.  

The court appointed a guardian ad litem to represent the appellant and 

there were special efforts made to adapt her parenting classes that were 

acknowledged by her counsel that benefited appellant.  Further, appellant 

never requested services. The appellate court found that the court did not 

commit an error that would require the rare application of the Wicks 

exception.  Pratt v. Ark. Dep’t of Human Servs., 2012 Ark. App. 399.  

Appellant failed to preserve for appeal her argument that she had a 

disability as an alcoholic and DHS failed to make reasonable 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=sbVlDlYaOCTsq2pZLilECHqDcDMjQV4km3m6dsDxwHAkLUwB1AQMtjei5WlFIfWhAkyDCrBwgqS3EuIOgse0z6YuzqI7%2fLT%2fPjyHYmG5ZwLf1quCMVBq9et3%2bADem0XngYjwCAEcpsA1PBuCnu4YZ4H%2bcks%2fFU387OQqJFMx7O4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=sbVlDlYaOCTsq2pZLilECHqDcDMjQV4km3m6dsDxwHAkLUwB1AQMtjei5WlFIfWhAkyDCrBwgqS3EuIOgse0z6YuzqI7%2fLT%2fPjyHYmG5ZwLf1quCMVBq9et3%2bADem0XngYjwCAEcpsA1PBuCnu4YZ4H%2bcks%2fFU387OQqJFMx7O4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4eOueNTWtSEXcL6EaM9yfeH6jx4h5OZRC3B7ugkv4LCOuCpWfFI9XrwF%2fht7VApyuCgUZA0qaZzcw1KM6M09zXWObvIyyBkywLyDAExYOuUo5rW14fBUnncB5hxppi8kzKdF0z49iCMZiWbETaPWPQGe9WuXgl4kZPbBOeMQXvk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=4eOueNTWtSEXcL6EaM9yfeH6jx4h5OZRC3B7ugkv4LCOuCpWfFI9XrwF%2fht7VApyuCgUZA0qaZzcw1KM6M09zXWObvIyyBkywLyDAExYOuUo5rW14fBUnncB5hxppi8kzKdF0z49iCMZiWbETaPWPQGe9WuXgl4kZPbBOeMQXvk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=kNLzT5YMe%2bHL9L6%2bL7QT4CqWjCmBwDNBjAaB2jcHiTZa9Qb%2b4BLqEwpCZE5thyPdMSaIGrkwVle9Kk0O7qE2CjbLH9PvuT8BJfDLxoWNzSnQFC8ftr3oWCQpDfugyrCvzxY%2bdeutWx%2fpsx3hHHprqKDyJz5whYWOHCbq8ofD5xQ%3d
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accommodations under ADA.  The court did not err in its finding of best 

interest that the children were likely to be adopted.  Although appellant 

complied with significant portions  of the case plan, the completion did not 

achieve its intended result of making appellant capable of caring for her 

children.  Despite additional time and intensive services she continued to 

abuse alcohol and failed to remedy the reasons that resulted in the 

children’s removal. Burnett v. Ark. Dep’t of Human Servs., 2011 Ark. App. 

596.  

Appellant argued that she was entitled to reasonable accommodations 

under the Americans with Disabilities Act (ADA).  The court of appeals 

noted that the circuit court was aware that appellant was “so mentally 

challenged that she could not qualify even to enter the course that would 

prepare her for a subsequent GED preparation course.” Appellate court 

was not presented with issue of the adequacy of the services provided 

under the ADA. Termination of rights affirmed.  Baker v. Ark. Dep’t of 

Human Servs., 2011 Ark. App. 400.   

Appellant failed to establish that she was entitled to AD protection; 

therefore, any ADA arguments were not preserved for appeal.  Appellant 

did not inform DHS that she was disabled, and she did not identify any 

needed services.  Termination was appropriate when the child had been 

out of the home for twelve months, and the conditions that warranted 

removal had not been remedied by the parent despite DHS’s meaningful 

efforts.  Ruble v. Ark. Dep’t of Human Servs., 75 Ark. App. 321 (2001). 

Appellant lacked standing to raise the issue of whether Arkansas Code 

Annotated section 9-27-341(b)(2)(E) created an unconstitutional 

presumption that the mentally ill have the inability to rehabilitate their 

circumstances.  The trial court’s order specifically stated that appellant 

had the mental capacity to remedy her conditions and that termination 

was not granted under this subsection.  Appellant lacked standing to 

challenge the constitutionality of a statute when it was not applied in a 

discriminatory manner.  Donna S. v. Ark. Dep’t of Human Servs., 61 Ark. 

App. 235 (1998). 

Parent failed to demonstrate that her rights, pursuant to the Americans 

with Disabilities Act (ADA), 42 U.S.C. §12132, were violated when she was 

denied visitation with her child, and her parental rights were terminated 

when parent was not denied any services on the basis of her mental 

disability, but denial of visitation and termination of parental rights was 

based solely on the best interests of the child. The ADA must be 

subordinated to protect the rights of the child.  J.T. v. Ark. Dep’t of Human 

Servs., 329 Ark. 243 (1997).  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=t%2fD%2b36l8D%2bhkeGy8XZOiwrux4cC2VwQq2T8OhOrKqXUgZhEml70eYAkdGqq0cM6%2bsRNudq0z2aj4kNUwP%2fVPq%2bV1An0EhXduoNb0UO6Va1ViJl39pGA1F0b5Q3D1NKKM36mMAQv0ZknxWWh4rlKfk54u0K3eOl0WG6MshvWsJGs%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=t%2fD%2b36l8D%2bhkeGy8XZOiwrux4cC2VwQq2T8OhOrKqXUgZhEml70eYAkdGqq0cM6%2bsRNudq0z2aj4kNUwP%2fVPq%2bV1An0EhXduoNb0UO6Va1ViJl39pGA1F0b5Q3D1NKKM36mMAQv0ZknxWWh4rlKfk54u0K3eOl0WG6MshvWsJGs%3d
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=155485&dbid=0
http://opinions.aoc.arkansas.gov/WebLink8/ElectronicFile.aspx?docid=155485&dbid=0
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=zwVkVRwYWOK%2f6q8uyuDZwajKYnEfKTnIWMGOtb%2f1ioOA57Yf0ff44cgu%2bJH9TmeELgU9GMZ7ACir%2fch%2b8140o269RcxZ%2bmyqPRZnrI0R2TA6Mi9h8w0MMzAX8hvuNQcLgM7hrOKBfHCl84IBndtnvcRho7yXv4IzPDjD4y50wyY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3%2bwvD7MW96TOAUrROBVttHDf09t2pLJsHa8tAX2lgjDMmuuEK7Qq59iR8jh53N69vUNuvyeMEiSWlgAX9d4U1w0VBCC0byBY%2ffllaTetZSwP5X%2bhtOTNF65naaV%2bG8PHxIvilKG0emIJts6C7yWgzgjfudUBx83Ovq%2bzIaf8s%2bY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=3%2bwvD7MW96TOAUrROBVttHDf09t2pLJsHa8tAX2lgjDMmuuEK7Qq59iR8jh53N69vUNuvyeMEiSWlgAX9d4U1w0VBCC0byBY%2ffllaTetZSwP5X%2bhtOTNF65naaV%2bG8PHxIvilKG0emIJts6C7yWgzgjfudUBx83Ovq%2bzIaf8s%2bY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=92yQNKtg8vKht%2br2twg9QGIzAvI8ZHxeYZNtuolF1HNcs4MVnivCaczFMrJQ1GioGxeSPUVszyekc5IgkjogVEy4hiyAXMeL2aWwokhQJS7rFOXlocbf5%2b85Cq%2fFk8bxXJV116a99Rb%2buFxV4fuHBa2G0F83mCe%2bHFxfghjxfZg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=92yQNKtg8vKht%2br2twg9QGIzAvI8ZHxeYZNtuolF1HNcs4MVnivCaczFMrJQ1GioGxeSPUVszyekc5IgkjogVEy4hiyAXMeL2aWwokhQJS7rFOXlocbf5%2b85Cq%2fFk8bxXJV116a99Rb%2buFxV4fuHBa2G0F83mCe%2bHFxfghjxfZg%3d
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  (H) Criminal Sentence 

The parent is sentenced in a criminal proceeding for a period of time that 

would constitute a substantial period of the juvenile’s life.  Ark. Code 

Ann. § 9-27-341(b)(3)(B)(viii). 

Appellant argued that the trial court erred in terminating her rights based 

on the ground that she was sentenced in a criminal proceeding for a period 

of time that would constitute a substantial period of her child’s life.  She 

argued that it was an error for the court to consider her suspended 

sentence.   Appellate review is of the entire sentence and viewed from the 

child’s perspective.  The court did not err in finding that the child should 

not have to wait in limbo for possible reunification with his mother.  

Adams v. Ark. Dep’t of Human Servs., 2013 Ark. App. 263.  

The trial court found that appellant had been sentenced for a substantial 

period of her child’s life given the child’s young age at the time of removal 

and her need for permanency.  Appellant argued she could have a 

meaningful relationship in the context that three years of T.H.’s entire 

juvenile life was not substantial.  The appellate court held that three years 

based on the facts of the case was substantial when at the time T.H. was 

removed she was only two.  At the time of the termination hearing T.H. 

was three and a half years old and had already spent 18 months in 

foster care.  If appellant is released as projected T.H. would have spent 

more than half of her life in foster care with no guarantee that she would 

be able to return to appellant’s custody.  Hill v.Ark. Dep’t of Human 

Servs., 2012 Ark. App. 108.   

The circuit court did not err in terminating appellant’s parental rights on 

the ground that the appellant was sentenced in a criminal proceeding for a 

period of time that would constitute a substantial period of the child’s life.  

When the ground under consideration is the length of the prison sentence, 

the length of the prison sentence can be determinative of the termination 

decision.  Fields  v. Ark. Dep’t of Human Servs., 104 Ark. App. 37 (2008). 

Parent had been sentenced in a criminal proceeding to forty years, a 

substantial period of time as set forth in the statute. Thompson v. Ark. 

Dep’t of Human Servs., 59 Ark. App. 141 (1997). 

  (I) Specific Court Findings 

The parent is found by a court of competent jurisdiction, including the 

juvenile division of circuit court, to:  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=eXImwqYUsYM2S7UQ%2b7ijw6i4kqF22GeWOwLaAwhI1H4qlWwiGEIIoCa7bX4Rjy6l4pAG1%2fCETvn8SfZXW5uordm6txwRvqjCnYc6SwD1Pt4%2b8Bwt75y23cM%2fOyBZ571LURXT35p9m8Cl5w%2bLTV%2b2dntVdYzhgX8uSquR9td3%2fc0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=eNGEL0pgR%2f3o%2flNggpNMVs9ouON%2fl8k0lmRXeCN7ayEuXXOa3RMdCAdSZ8VNkyxKMiiXLzR28M6A2NBooGPE6At0JiCiYqMnMbI97beg7Te2pdS4FjHuqoKRgcn67oCNbq%2fRMxkBKE%2bUNxEQTz%2bOiqOWqyQdkY4h67JKZ%2f5lvYI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=eNGEL0pgR%2f3o%2flNggpNMVs9ouON%2fl8k0lmRXeCN7ayEuXXOa3RMdCAdSZ8VNkyxKMiiXLzR28M6A2NBooGPE6At0JiCiYqMnMbI97beg7Te2pdS4FjHuqoKRgcn67oCNbq%2fRMxkBKE%2bUNxEQTz%2bOiqOWqyQdkY4h67JKZ%2f5lvYI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=xnT%2fil63nag8CFA478Hl6lr%2bQ20DtP3VyAtLUzyZAqTaDA0guNCC2kpeVQ7ZsqjO0Eb%2fpGKCsD8Ru6qs9kr3PUtA%2fRDb6E4iP5eYFulfXzFrwWfii1ptGy0i7wzM5tLy5rpPhYhtGsSUjzjtWAgfsAMwAA78PPhs1M1zS1JTZyQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=mEVkVguYh9HDGdEZzfapysQu3dhQ0cwWu4Q%2fidqi9eHS339UIIJGK99HneyhWArD0uKtn2pvV4%2bQ0EqR3g6BXCJtjbaQuShIVVmTO28p8rb2blB8gKTS%2fg50gqo4qVwKM5hEUSf1g8gueIID0I0sxp4hMcE2IjCfk1%2bi0OxICYc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=mEVkVguYh9HDGdEZzfapysQu3dhQ0cwWu4Q%2fidqi9eHS339UIIJGK99HneyhWArD0uKtn2pvV4%2bQ0EqR3g6BXCJtjbaQuShIVVmTO28p8rb2blB8gKTS%2fg50gqo4qVwKM5hEUSf1g8gueIID0I0sxp4hMcE2IjCfk1%2bi0OxICYc%3d
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(i) Have committed murder or manslaughter of any child; or Ark. Code 

Ann. § 9-27-341(b)(3)(B)(ix)(a)(1).    

(ii) Have aided or abetted, attempted, conspired, or solicited to commit 

such murder or manslaughter.  Ark. Code Ann. § 9-27-

341(b)(3)(B)(ix)(a)(1).   

Termination upheld where trial court found that each parent as 

either an offender or as an accomplice committed a felony battery 

against another child that resulted in the child’s death.  Both 

appellants challenged the sufficiency of the evidence.  Appellant 

Nelson also argued that DHS failed to prove the grounds for 

termination and that the court erred in not giving her a year to 

remedy the situation that caused removal.   

The termination was granted as to the appellant’s child after 

Nelson’s grandchild was seriously injured in their home and died as 

a result.  Todd was charged with capital murder, and after 

testimony from the termination hearing, the court found that each 

parent, either as the offender or as an accomplice, had committed a 

felony battery against the child resulting in the child’s death.   The 

doctor’s testimony concerning the time and extent of the injuries 

supported the court’s conclusion that Nelson was in the home when 

the injuries were inflicted, despite her testimony otherwise.  Further, 

the statutory ground relied on in this case allowed for immediate 

termination.  Todd v. Ark. Dep’t of Human Servs., 85 Ark. App. 174 

(2004). 

(iii) Have committed a felony battery that results in serious bodily 

injury to any juvenile or to have aided or abetted, attempted, 

conspired, or solicited to commit felony battery that results in 

serious bodily injury; Ark. Code Ann. § 9-27-341(b)(3)(B)(ix)(a)(2). 

A juvenile court is a court of competent jurisdiction to determine 

that a parent committed a felony assault that results in serious 

bodily injury to the child. A criminal conviction is not required. 

Brewer v. Ark. Dep’t of Human Servs., 71 Ark. App. 364 (2000). 

Nothing in this chapter shall be construed to require reunification 

of a surviving child with a parent who has been found guilty of any 

of the offenses listed.  Ark. Code Ann. § 9-27-341(b)(3)(B)(ix)(b). 

(iv) To have subjected the child to aggravated circumstances, which 

means as follows: 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XcAZDGyQlPCenbTN8AD40V99opyZp4KqoIX%2bfj%2bAmtDZhhxOaeN2zYR0EDfPes3G%2fgU4RL3p%2bH%2f6NxGrjoR4uWuv8UcLEF5VBjclJ%2fOe%2fiEfzRokRwVa4QTaFRImd94s2ndXDNWp5F%2bOOdHsg8oMLGoSjGmld2BADKC0g1at6jQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=XcAZDGyQlPCenbTN8AD40V99opyZp4KqoIX%2bfj%2bAmtDZhhxOaeN2zYR0EDfPes3G%2fgU4RL3p%2bH%2f6NxGrjoR4uWuv8UcLEF5VBjclJ%2fOe%2fiEfzRokRwVa4QTaFRImd94s2ndXDNWp5F%2bOOdHsg8oMLGoSjGmld2BADKC0g1at6jQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=d1wTz7%2b2oxXlU4pAZS8pQ2I8BKRiNVSX9Z1ERjr1Y6hPwxAqMlC44B5NprAUts%2fAJd3rwC457Nz5v6b6uyFarB6TFL7SFaGdJS%2f6D1THfTOu3T3W56d5IvGx1NNEc8mlrbyp3hyqTcJNe65fWvBtDtR3bWEeZipUGFV%2fHBE57oA%3d
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(a)  A child being abandoned; Ark. Code Ann. § 9-27-

341(b)(3)(B)(ix)(a)(3)(B)(i).   

Appellant, minor mother in foster care, challenged the sufficiency of 

the evidence as to best interest and TPR grounds. The first 

termination petition was filed in December 2009 based on 

abandonment when she left her child for over five months when she 

fled foster care. The trial court continued the goal of reunification 

with the intent of giving appellant a year to work toward 

reunification, but made specific findings that appellant abandoned 

her son and subjected him to aggravated circumstances by fleeing 

foster care. DHS filed its second TPR petition, and the appellate 

court affirmed based on aggravated circumstances, including 

abandonment and that further services would not likely result in 

reunification. L.W. v. Ark. Dep’t of Human Servs., 2011 Ark. App. 

44.  

(b) A child being chronically abused; Ark. Code Ann. § 9-27-

341(b)(3)(B)(ix)(a)(3)(B)(i).   

(c) A child being subjected to extreme or repeated cruelty or 

sexual abuse; Ark. Code Ann. § 9-27-

341(b)(3)(B)(ix)(a)(3)(B)(i). 

TPR affirmed the circuit court’s finding of sufficient evidence that 

appellant failed to consistently attend counseling sessions, and 

when he did attend those sessions, he failed to address the sexual 

abuse that caused the removal.  Hall v. Ark. Dep’t of Human 

Servs., 101 Ark. App. 417 (2008). 

TPR affirmed.  Appellant argued that the circuit court erred in 

basing the TPR finding upon on an issue unrelated to the original 

adjudication order and that there was insufficient evidence to 

support the finding that he sexually abused his child.  The child 

was originally adjudicated dependent-neglected for educational 

neglect; however, during the case, the child disclosed sexual abuse 

and testified to such at a hearing, along with other witnesses 

including the investigator.  DHS filed for TPR on three grounds, 

including aggravated circumstances subjecting a child to sexual 

abuse.   

The appellate court noted that the circuit court made explicit 

findings that the child’s statements were credible along with other 

testimony at the TPR hearing sufficient to establish that the 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YegOmOhsbHimt4Jgaea4ia92c4rG7bHiMk6M1wgD%2bYUaA3PZz%2bGFi0F3%2f%2b4EbdAC948FrLhiC7pCbhTDIH%2f2OCjFlCdLX4Ad4S40cHbxSfPmCyDBgXjkymkJh8vRoc0mMa9T7xbFiv1LcxkxSwkQ8gz1cZUn%2bqJBIWojov9p0SE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YegOmOhsbHimt4Jgaea4ia92c4rG7bHiMk6M1wgD%2bYUaA3PZz%2bGFi0F3%2f%2b4EbdAC948FrLhiC7pCbhTDIH%2f2OCjFlCdLX4Ad4S40cHbxSfPmCyDBgXjkymkJh8vRoc0mMa9T7xbFiv1LcxkxSwkQ8gz1cZUn%2bqJBIWojov9p0SE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VG6uZUVBfAN1DuASt%2byB9dSoz84QoFdhOPvWZVZHdsfqI6dzxOMPVmJkLpss0RiXzgiwjfj9gxqfLvOkWl2HxQXZ2i1kiQlzMdv7udWdQGNO9V4a%2bi5MT8Yfu%2bdsM2zx0zEvIPRzjZjzcqrT8reNhhpN6ZfAgAGZRgklBif3Lng%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VG6uZUVBfAN1DuASt%2byB9dSoz84QoFdhOPvWZVZHdsfqI6dzxOMPVmJkLpss0RiXzgiwjfj9gxqfLvOkWl2HxQXZ2i1kiQlzMdv7udWdQGNO9V4a%2bi5MT8Yfu%2bdsM2zx0zEvIPRzjZjzcqrT8reNhhpN6ZfAgAGZRgklBif3Lng%3d
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appellant perpetrated sexual abuse. Albright v. Ark. Dep’t of 

Human Servs., 97 Ark. App. 277 (2007). 

(d) A determination by a judge that there is little likelihood 

that services to the family will result in successful 

reunification, Ark. Code Ann. § 9-27-

341(b)(3)(B)(ix)(a)(3)(B)(i); or  

The appellate court affirmed based on aggravated circumstances, 

including abandonment and that further services would not likely 

result in reunification.  L.W. v. Ark. Dep’t of Human Servs., 2011 

Ark. App. 44.  

Appellant argued that the trial court erred in finding that the 

children had been subject to aggravated circumstances, specifically 

that the “trial court found that there was little likelihood that 

services to the family would result in successful reunification.”  The 

court found no error where the parent engaged in repeated cruelty 

to her children, including physical abuse and failure to protect 

from physical abuse from a boyfriend.  Appellant was offered 

repeated assistance in Arkansas and Louisiana, yet she failed to 

avail herself to services, gain employment over a two-year period, 

complete a GED, or comply with the case plan goals.  Her lack of 

progress demonstrated that despite the offer of services there was 

little likelihood it would result in reunification with her children.  

Davis v. Ark. Dep’t of Human Servs., 98 Ark. App. 275 (2007). 

TPR affirmed based on aggravated circumstances, that there is 

little likelihood that the services to the family will result in 

successful reunification.  The trial court made eight specific 

findings of fact to support the TPR ruling.  The only challenge 

made by the appellants was to the finding that the mother had been 

in counseling for nine years to no effect, despite direct evidence that 

supported this finding at the TPR provided by Dr. DeYoub, the 

caseworker, and the mother’s older daughter.  Yarborough v. Ark. 

Dep’t of Human Servs., 96 Ark. App. 247 (2006). 

The trial court’s finding of TPR based on aggravated circumstances 

as to W. was affirmed based on either the fact that appellant’s 

rights had been involuntarily terminated as to D., W.’s older 

sibling, or the determination by the judge that there was little 

likelihood that services to the family would result in successful 

reunification.  The court noted that the case had gone on for more 

than two years, and its resolution was long overdue, especially in 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=l80iHv22L7HdXnXrL5cq%2byolXNpGDBfmE5m0OyZb%2feK97qXcOxu%2bi%2flmVskFrFSSkZ4ZYy5vH4vzWGBkcZOt3J7efHrwRAcDHsEQevBy4BoQXYuLTso62aipO3imuss%2fJUHV26PICLYMYxJlKSLsksPdn%2fl%2fIjPyYZBjhpEN7Vk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=l80iHv22L7HdXnXrL5cq%2byolXNpGDBfmE5m0OyZb%2feK97qXcOxu%2bi%2flmVskFrFSSkZ4ZYy5vH4vzWGBkcZOt3J7efHrwRAcDHsEQevBy4BoQXYuLTso62aipO3imuss%2fJUHV26PICLYMYxJlKSLsksPdn%2fl%2fIjPyYZBjhpEN7Vk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VC%2fNULM0CAjHgjY7RUSYl1QNmhhPP9JFehKDGZ2nww0Iaj3kYOZQA8iOHNmjErTA56E%2f1n9f1DFcXbYxjspvEBeHdFzfFwb9oylFb3zJAdRBnvuSrZyftX4fO3QKLEKV5UhXRkDbm5xKF4LRKuspt9ROIOxmSLSMhG5AJysi4GA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VC%2fNULM0CAjHgjY7RUSYl1QNmhhPP9JFehKDGZ2nww0Iaj3kYOZQA8iOHNmjErTA56E%2f1n9f1DFcXbYxjspvEBeHdFzfFwb9oylFb3zJAdRBnvuSrZyftX4fO3QKLEKV5UhXRkDbm5xKF4LRKuspt9ROIOxmSLSMhG5AJysi4GA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=d80PuFfbFHabsyfYEAfzq3HxHRF31XIOPaAei47b7MuaCp8Iekte%2fBqZrkszT0IoG4bmx91sTl7DCBuFsuhNb%2bdpLmnr5UXUIHHRJgZUVnW5Hm1VBbEoKC2TOxHPNU17zPlZVRB40Rrk1KfZtS%2bAI%2fDAtXpzRMorov9%2bIBpUuM8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=xc6v7f3KANrgGl7tb7Hz65qwqbaes5ccxKGOTjYY%2bZAuqcumf49rLvVwctVABHY28h40LD%2fKl0TZvchy5Frryjpa28wKG20Bfc03iHXwvvIul4%2fm%2bqaAFhtYxFqOeQkA5zsHT1gthNJruGGr8p0pjj6SFEfRC80OMi5esMSOjZw%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=xc6v7f3KANrgGl7tb7Hz65qwqbaes5ccxKGOTjYY%2bZAuqcumf49rLvVwctVABHY28h40LD%2fKl0TZvchy5Frryjpa28wKG20Bfc03iHXwvvIul4%2fm%2bqaAFhtYxFqOeQkA5zsHT1gthNJruGGr8p0pjj6SFEfRC80OMi5esMSOjZw%3d
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light of the convincing evidence that appellant failed to remedy the 

serious problems that caused her children’s removal. Trout v. Ark. 

Dep’t of Human Servs., 359 Ark. 283 (2004). 

(e) A juvenile has been removed from the custody of the parent 

or guardian and placed in foster care or the custody of 

another person three times in the last fifteen (15) months. 

Ark. Code Ann. § 9-27-341(b)(3)(B)(ix)(a)(3)(B)(ii). 

(v) Had parental rights involuntarily terminated as to a sibling of the 

child, or Ark. Code Ann. § 9-27-341(b)(3)(B)(ix)(a)(4).  

Although the trial court made a mistake in finding that appellants’ 

rights were involuntarily terminated as to five children, it was of no 

legal consequence.  Appellant had five prior children terminated 

and only three had been involuntarily terminated in 2010.  The 

ground only requires prior involuntary termination as to a sibling 

of a child.  Jones v. Ark. Dep’t of Human Servs., 2011 Ark. App. 

632. 

The trial court’s finding of TPR based on aggravated circumstances 

as to W. was affirmed based on either the fact that appellant’s 

rights had been involuntarily terminated as to D., W.’s older 

sibling, or the determination by the judge that there was little 

likelihood that services to the family would result in successful 

reunification.  The court noted that the case had gone on for more 

than two years, and its resolution was long overdue, especially in 

light of the convincing evidence that appellant failed to remedy the 

serious problems that caused her children’s removal. Trout v. Ark. 

Dep’t of Human Servs., 359 Ark. 283 (2004). 

Appellant argued that the trial court erred in using a previous 

termination of parental rights as a basis for terminating parental 

rights of another child because the prior termination was pending 

on appeal. The appellate court affirmed the trial court stating that 

the appellate review is de novo conducted on a record already made 

and is not a trial de novo where cases are tried anew.  Larscheid v. 

Ark. Dep’t of Human Servs., 343 Ark. 580 (2001). 

(vi)  Abandoned an infant, as defined in Ark. Code Ann. § 9-27-303(2).  

Ark. Code Ann. § 9-27-341(b)(3)(B)(ix)(a)(5). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=pKXBcdfs7aByZXr0qHjSLBdcRD8z1SC17kO6Vy2dgeqQN1rpHs1m2Bgu9tKTlKDNv9gZFqcLwMQc%2fTYgtRHYZ7ySNu4n8eyF2eUEXVycHQ1KtFu9vlvHeSoKffcxImt20QIeZ1kqMeu4hNrLvcPyPMLfRMPkEI4MKyvtYpj2CKY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=pKXBcdfs7aByZXr0qHjSLBdcRD8z1SC17kO6Vy2dgeqQN1rpHs1m2Bgu9tKTlKDNv9gZFqcLwMQc%2fTYgtRHYZ7ySNu4n8eyF2eUEXVycHQ1KtFu9vlvHeSoKffcxImt20QIeZ1kqMeu4hNrLvcPyPMLfRMPkEI4MKyvtYpj2CKY%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jK9ba7IHd1eiRT1N%2bX56WW5UA0pSLE%2fszif8V2HibPmgfy7Tn5pxSf%2bjCSppttTmcBXK7eZ5GZAlMJS7RGokLrEesAbLBIU8i97W4FpOkcgaAklFehfSvXpqFSV2dUodwJpjYk9RF0E3opYIeKGB9KNEb95jAV3rtdfHJddNWZA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=jK9ba7IHd1eiRT1N%2bX56WW5UA0pSLE%2fszif8V2HibPmgfy7Tn5pxSf%2bjCSppttTmcBXK7eZ5GZAlMJS7RGokLrEesAbLBIU8i97W4FpOkcgaAklFehfSvXpqFSV2dUodwJpjYk9RF0E3opYIeKGB9KNEb95jAV3rtdfHJddNWZA%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uxkMYETzyVGAlKQpHK52fgtLnvV3Xs5JEYmzeGTUC2toTA0NUzNGPmRNFe7CNGf3Vpnjr5hZJEdcNa4cK421KAbwkNM703BpesQIoAfkVt5ythqNabGXa8%2fw3vZsjwbjscwByGYjKk4doBHQg7Yx1biG1W2ZtIVpiTyjG8IyeBQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=uxkMYETzyVGAlKQpHK52fgtLnvV3Xs5JEYmzeGTUC2toTA0NUzNGPmRNFe7CNGf3Vpnjr5hZJEdcNa4cK421KAbwkNM703BpesQIoAfkVt5ythqNabGXa8%2fw3vZsjwbjscwByGYjKk4doBHQg7Yx1biG1W2ZtIVpiTyjG8IyeBQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ttdpB3GRslQADJKRXvEIPCMlWA9J9g27PHkq%2bVzN011eCIVE24gd7USgCPEOU0LYJLM%2fq65SbortMpMHnzPGIxZeMjO6%2f3DuZVEBBLcsg68cAEOpH0%2foeKzCY8N4VmBNNzmFo0aVHRZEaPKrthXcVHh3GGM3M%2b9NJV9aa3M8%2bf4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ttdpB3GRslQADJKRXvEIPCMlWA9J9g27PHkq%2bVzN011eCIVE24gd7USgCPEOU0LYJLM%2fq65SbortMpMHnzPGIxZeMjO6%2f3DuZVEBBLcsg68cAEOpH0%2foeKzCY8N4VmBNNzmFo0aVHRZEaPKrthXcVHh3GGM3M%2b9NJV9aa3M8%2bf4%3d
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 Effect of TPR Order 

Terminates the parent-child relationship and divests parent and juvenile of all 

legal rights, powers, and obligations between each other, including the right to 

withhold consent to adoption. Ark. Code Ann. § 9-27-341(c)(1). 

Grandmother’s rights are derivative of her daughter’s parental rights and 

as a result were terminated. Consequently, the grandmother did not have a 

recognized interest in the subject matter of the adoption to warrant her 

intervention as a matter of right. Suster v. Ark. Dep’t  of Human Servs., 

314 Ark. 92 (1993). 

Juvenile’s right to inherit from the parent is not terminated until a final order of 

adoption is entered. Ark. Code Ann. § 9-27-341(c)(1). 

Termination of one parental relationship shall not affect the relationship 

between the other parent and the juvenile if rights have been legally established. 

If no legal rights have been established, the putative parent must prove that 

significant contacts existed with the juvenile in order for such rights to attach.   

Ark. Code Ann. § 9-27-341(c)(2)(A)(i)-(ii). 

When the petitioner has actual knowledge that an individual is claiming to be or 

is named as the putative parent of the juvenile and the paternity of the juvenile 

has not been judicially determined, the individual is entitled to notice of the 

petition to terminate parental rights.  Ark. Code Ann. § 9-27-341(c)(2)(B)(i). 

  Putative-parent notice shall: 

(1) Identify the rights sought to be terminated and those that may be 

terminated; and 

(2) Specify that the putative parent must prove that significant contacts 

existed with the juvenile for the putative parent’s rights to attach.  Ark. 

Code Ann. § 9-27-341(c)(2)(B)(ii)-(iii). 

TPR order may authorize DHS to consent to adoption of the juvenile.  Ark. Code 

Ann. § 9-27-341(c)(3). 

Appellant’s (although not biological grandparents referred to themselves as 

grandparents and had cared for the children) sought to adopt E.C.  

Appellants argued that the court erred in dismissing their petition and 

granting a petition of adoption to his current foster parent.   A petition for 

adoption may be granted after a determination that the required consents 

have been obtained or excused and that the adoption is in the best interest 

of the child.  DHS did not consent to appellant’s adoption, nor did 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wOZye4brtD5gEptsvyVqHIwu5J8SE7fyq0Ey5%2fKwcOdIubc5xuQJ%2bNAn9c%2bO2Ol97uiYfwId%2b9vEWDQEix%2fX3PdLRZDqBvr8aWWlb6XBcm8Y12fjzHxkKJIqN8rU7hD7oiCUS9g0EAKVY4bGS%2btrnWyNPWOsmpWzWHAJSMB01KE%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=wOZye4brtD5gEptsvyVqHIwu5J8SE7fyq0Ey5%2fKwcOdIubc5xuQJ%2bNAn9c%2bO2Ol97uiYfwId%2b9vEWDQEix%2fX3PdLRZDqBvr8aWWlb6XBcm8Y12fjzHxkKJIqN8rU7hD7oiCUS9g0EAKVY4bGS%2btrnWyNPWOsmpWzWHAJSMB01KE%3d
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appellants ask for a ruling on whether DHS was unreasonably 

withholding its consent.   Further, the evidence supported the court’s 

finding that it was not in E.C.’s best interest to be adopted by the 

appellants.  There was evidence that there were issues with truancy, 

chronic head lice, inappropriate behavior, and environmental neglect 

while in appellant’s care. 

Appellants also argued that the court erred in requesting additional 

testimony by witnesses after both parties had rested.  The trial court relied 

on Ark. R. Evid. 614 to call witnesses and that all parties are entitled to 

cross-examine the witness called.   The appellate court noted that case law 

provides for such judicial discretion.  “The trial judge has the right and 

the duty to ask questions to clear up an obscurity in the testimony or even 

to develop facts in regard to some feature of the case he feels has not been 

properly developed.”  Cowan v. Ark. Dep’t of Human Servs., 2012 Ark. 

App. 576.   

Appellants, former foster parents, argued that the court erred in 

determining that it was not in the best interest of the child to be adopted by 

the appellants.  The issue was whether DHS was unreasonably 

withholding consent to the adoption petition.  The trial court was affirmed 

in finding that there was insufficient evidence to show that DHS was 

unreasonably withholding its consent and that the adoption was in the 

child’s best interest. Evidence that supported this decision included 

information that appellant’s adult son lived at their home and had a true 

finding of having sex with a foster child in appellant’s home and that the 

appellants left children in his care when they were not home.  Appellant’s 

uncle lived in a shed on appellant’s property and appellants did not file 

documents required nor did the court find appellants credible.  Lewis v. 

Ark. Dep’t of Human Servs., 2012 Ark. App. 347.   

This case involved two competing suitable adoption petitions for B.W. 

following a TPR, appellants (paternal grandfather and his wife) and 

appellees (foster parents and adoptive parent of B.W.’s half-brother).  

Appellant’s argument that the court lacked jurisdiction to grant appellees’ 

petition because they did not strictly comply with the home study 

requirement is without merit.  The trial court had jurisdiction and any 

error relying on the home study should have been raised below and is not 

preserved for appeal.  Appellant then argued that the trial court erred in 

finding that it was in the B.W.’s best interest to be adopted by appellees 

because B.W. had spent more time appellees and ” most of the factors were 

a wash.”  The Court will defer to the trial court’s personal observations 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=8hJO18uuUp9uDNfKngUAtz0p%2bc3CckVGyr3jddI%2fJ4fmqEL5ntHuh8pELOgxPp3VhVeCuYJUmEXT1jhXooYG0Gxu9nFu1L7ZJG40gYgc0Sq8GM%2bwyqt%2bScSxu9GF92ogoWcFvo5%2bgdCzciy04YlGVwDJYQKctOxQIhTP22XfWKk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=8hJO18uuUp9uDNfKngUAtz0p%2bc3CckVGyr3jddI%2fJ4fmqEL5ntHuh8pELOgxPp3VhVeCuYJUmEXT1jhXooYG0Gxu9nFu1L7ZJG40gYgc0Sq8GM%2bwyqt%2bScSxu9GF92ogoWcFvo5%2bgdCzciy04YlGVwDJYQKctOxQIhTP22XfWKk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6NTib3TluajmtpM7fIvWk6e%2b2O0cMfZqUtIH4tvxfGY4kUIoYuE8SMY7%2bYpkNm6ZHfTggNiEDPRL3y4GLigZfO2G8hYvR9sGmCcbMUtDVanmKsSve9ec%2fZC266%2fWbj7MmAI2RCRpcRHIytrYMHI4AHy4aB%2bvvsSYazQYs67aqXc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=6NTib3TluajmtpM7fIvWk6e%2b2O0cMfZqUtIH4tvxfGY4kUIoYuE8SMY7%2bYpkNm6ZHfTggNiEDPRL3y4GLigZfO2G8hYvR9sGmCcbMUtDVanmKsSve9ec%2fZC266%2fWbj7MmAI2RCRpcRHIytrYMHI4AHy4aB%2bvvsSYazQYs67aqXc%3d
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when the welfare of a young child is involved.  Wilson v. Golen, 2013 Ark. 

App. 267.   

DHS testified that it was unwilling to consent to the adoption for 

numerous concerns that the court found were well reasoned, appropriate 

and in good faith.  The trial court found that the appellants had not met 

the burden of proof by clear and convincing evidence that the adoption was 

in the children’s best interests and stated specific facts to support this 

finding.  

The court of appeals limited its review to the findings of the trial court 

discounting any finding based on the trial court’s conclusion that it should 

give some deference to DHS’s refusal to consent to the adoption.  The 

factual findings of the trial court were sufficient to support a finding of the 

children’s best interest and DHS’s consent was not addressed.  Luebker v. 

Ark. Dep’t of Human Servs., 93 Ark. App. 173 (2005).   

Sibling visitation shall not terminate if the adopted child was in the custody of 

DHS and had a sibling who was not adopted by the same family and before the 

adoption the circuit court in the dependency-neglect case or the FINS case 

determined that it was in the best interest of the siblings to continue visitation 

and ordered sibling visitation to continue after the adoption. Ark. Code Ann. § 9-

9-215(c). 

Post-Termination of Parental Rights Review Hearings 

 Purpose 

Court shall determine if case plan, services, and placement meet the special 

needs and best interest of the child, with the juvenile’s health, safety, and 

educational needs specifically addressed; 

Court shall determine if DHS has made reasonable efforts to finalize an 

appropriate permanent placement for the juvenile; and 

Court shall determine if the case plan is moving toward an appropriate 

permanency plan for the juvenile. Ark. Code Ann. § 9-27-360(b). 

Time Constraints 

Hearings shall be held at least every six (6) months following an order for 

termination of parental rights, and a permanency planning hearing shall be held 

each year following the initial permanency hearing until permanency is achieved 

for that child. Ark. Code Ann. § 9-27-360(a). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ohZBglAIV8sU%2b5RUZKd8wpWv9wbVgTA7a1y14YicPH9JAOMy542aermbjy5M%2fvLN6QL3xgplo2DD8GvbWsBBTydKYlxbWmwf5lDY8OvLS8pVUE8nlWWbSiv60v5ZKbBNw3VT3Tlp7nlh3gRLhIwpkDg%2f6dMSOf3xfSebN5hUh6E%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=ohZBglAIV8sU%2b5RUZKd8wpWv9wbVgTA7a1y14YicPH9JAOMy542aermbjy5M%2fvLN6QL3xgplo2DD8GvbWsBBTydKYlxbWmwf5lDY8OvLS8pVUE8nlWWbSiv60v5ZKbBNw3VT3Tlp7nlh3gRLhIwpkDg%2f6dMSOf3xfSebN5hUh6E%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2gPC2JyhdCkesASgS1pQz3gD1TuhHeK4KMV%2b4JGAXi5io3N0UMHl%2fHOIRjQ82OdPOFH%2fMc%2f0sR1H9Ry4dpwTFJnI05Ixfa8MyvF51KQiHTU%2fOKO%2bxHsdmXvClJyYxk60ypmrrjSdH1ab7Ag1IFr2Yx4vHFSX9oGBo81BRujCgkI%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2gPC2JyhdCkesASgS1pQz3gD1TuhHeK4KMV%2b4JGAXi5io3N0UMHl%2fHOIRjQ82OdPOFH%2fMc%2f0sR1H9Ry4dpwTFJnI05Ixfa8MyvF51KQiHTU%2fOKO%2bxHsdmXvClJyYxk60ypmrrjSdH1ab7Ag1IFr2Yx4vHFSX9oGBo81BRujCgkI%3d
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DHS and a CASA, if appointed, shall file a review report with the court, 

including a certificate of service that the report has been submitted to all parties 

and the CASA volunteer, if appointed, seven (7) business days prior to the 

scheduled dependency-neglect review hearing. Ark. Code Ann. § 9-27-361(a)(1).  

A written order shall be filed and distributed to the parties within thirty (30) 

days of the date of the hearing or prior to the next hearing, whichever is sooner.   

Ark. Code Ann. § 9-27-360(d). 

Court Reports 

The DHS court report shall include a summary of the parties’ compliance with 

the court orders and case plan, including a description of services and assistance 

the department has provided and recommendations to the court.  Ark. Code Ann. 

§ 9-27-361(a)(2)(A). 

If the child has been returned home, the DHS report shall include a description 

of any services or requirements of the parents, including, but not limited to, a 

safety plan to ensure the health and safety of the juvenile in the home.  Ark. 

Code Ann. § 9-27-361(a)(2)(B). 

If the child is in DHS custody, the DHS report shall outline DHS’s efforts to 

identify and notify adult grandparents and other adult relatives.  It shall include 

a list all adult grandparents and other adult relatives notified and their response 

to interest in participating in the care and placement of the child, including 

foster care, guardianship, and visitation. Ark. Code Ann. § 9-27-361(a)(2)(C). 

The CASA report shall include, but is not be limited to: 

(1) Any independent factual information that he or she feels is relevant to the 

case;  

  (2) A summary of the parties’ compliance with the court orders;  

(3) Any information on adult relatives including their contact information 

and the volunteer’s recommendation about relative placement and 

visitation; and 

(4) Recommendations to the court. Ark. Code Ann. § 9-27-361(a)(3)(A)-(D). 

At the review hearing, the court shall determine on the record whether the 

previously filed reports and addendum reports shall be admitted into evidence 

based on any evidentiary objections made by the parties.  The court shall not 

consider as evidence any report, part of a report, or addendum that was not 

admitted into evidence.  Ark. Code Ann. § 9-27-361(a)(4)(A)-(B); Ark. Code Ann. § 

9-27-361(c). 
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Court Findings 

At the post-TPR hearing, the court shall determine and include in its orders the 

following: 

(1) Whether the case plan, services, and current placement meet the special 

needs and best interest of the juvenile, with the juvenile’s health, safety 

and education specifically addressed; Ark. Code Ann. § 9-27-360(b)(1). 

(2) Whether DHS has made reasonable efforts to finalize a permanency plan 

for the child, Ark. Code Ann. § 9-27-360(b)(2); and  

(3) Whether the case plan is moving toward an appropriate permanency plan.  

Ark. Code Ann. § 9-27-360(b)(3). 

The court shall consider extent of parties’ compliance with the case plan and 

court orders to finalize the permanency plan.  Ark. Code Ann. § 9-27-360(c). 
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XVII.  APPEALS 

Generally  

Appeals shall be made to the Arkansas Supreme Court or Arkansas Court of Appeals in 

same time and manner as provided for appeals in the Arkansas Rules of Appellate 

Procedure.  Ark. Code Ann. § 9-27-343(a); Administrative Order Number 14. 

DHS, although not a party to the original case, had standing to appeal because it 

first sought relief from the trial court by filing a motion to set aside its September 

30 order, and DHS had a final judgment to appeal when the court entered its 

order denying DHS’s motion to set aside.  Ark. Dep’t of Human Servs. v. R.P., 333 

Ark. 516 (1998).   

DHS’s appeal of the juvenile court’s order to place a juvenile in DHS custody at a 

detention hearing was dismissed for lack of standing.  Any relief to which DHS 

must be entitled must be afforded to the trial court.  If DHS contends that the 

juvenile court is without jurisdiction to place the juvenile in its custody or has 

exercised a power not authorized by law, its remedy is to seek relief by way of a 

collateral attack upon the judgment through a writ of prohibition or a petition for 

writ of certiorari.  Ark. Dep’t of Human Servs. v. Strickland, 62 Ark. App. 215 

(1998). 

The court issued a number of orders in a FINS case, and in one ordered DHS to 

pay for the cost of treatment for a period of time during which Medicaid was 

denied.  DHS is precluded from appealing because it was not a party to the 

litigation.  Its appearances and involvement were pursuant to its obligations 

under the Juvenile Code, and it entered no appearance by any type of pleading 

until after the case had been dismissed.  Ark. Dep’t of Human Servs. v. Bailey, 

318 Ark. 374 (1994). 

Delinquency  

Petitioner may appeal only under circumstances that would permit the State to appeal 

in criminal proceedings.  Ark. Code Ann. § 9-27-343(b). 

Appellant argued that the trial court erred in denying her motion to dismiss 

based on deficiencies in the delinquency petition.  The proper time to object to an 

indictment or information is prior to trial.  Appellant is barred from raising this 

on appeal because she failed to properly object prior to trial. L.C. v. State, 2012 

Ark. App. 666.  

A court does not have the authority to nolle pros on its own motion.  The state 

appealed the trial court for granting a motion to dismiss for violation of speedy 

trial.  The State’s right to appeal is limited to Rule 3 of Arkansas Rules of 

https://courts.arkansas.gov/print/rules-and-administrative-orders/court-rules/order-14-administration-circuit-courts
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OT83dZtANxPFzJqWhAPe8Ffv0dDYbDI%2fL5e9sQCi79Up5aVUpT%2bHscReMd0sr3Qwf5Jz5lZ4GPxy6T9mbKXd%2bQ0M92XUdpYcef8Es94NxIVGAq8B7iltBuFBf5SqW32fAcS%2fLMvCjpjpRTPfHQn%2ffyAiOHgsCZRgZWFGLnVLfK8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=OT83dZtANxPFzJqWhAPe8Ffv0dDYbDI%2fL5e9sQCi79Up5aVUpT%2bHscReMd0sr3Qwf5Jz5lZ4GPxy6T9mbKXd%2bQ0M92XUdpYcef8Es94NxIVGAq8B7iltBuFBf5SqW32fAcS%2fLMvCjpjpRTPfHQn%2ffyAiOHgsCZRgZWFGLnVLfK8%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bQDn%2fBKOH0vrBg6LAFZ9CbOMQxNsIqMqyfBFBeIClUtEI7%2bsq1QBKxCanETYRrDpIAIzpfmxTHjhRnv3ZlIqa4YjA8A00LNbapDNPEv0x4e93m0NW7cRidlQfd8eYk4MJQByVSfs0jeaejkP7eIybVo8GQjqxqm8g%2f6FP2c4Fs4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bQDn%2fBKOH0vrBg6LAFZ9CbOMQxNsIqMqyfBFBeIClUtEI7%2bsq1QBKxCanETYRrDpIAIzpfmxTHjhRnv3ZlIqa4YjA8A00LNbapDNPEv0x4e93m0NW7cRidlQfd8eYk4MJQByVSfs0jeaejkP7eIybVo8GQjqxqm8g%2f6FP2c4Fs4%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=gx8iJpud670Rub8%2bTv7NGsSUo%2bcjr2yZ3FfQtNcsvC712l4YYnEVGfJy7wcPg22mVPDH%2b9%2fDDBO9faLyqWWnV%2bLXV4s%2fjHDorzQc0pLaw%2f8gribY3cqkGLNz8pR%2fTM7vVhWYGgRmzW%2fsKEuAC0iQ2l48dqOe2jvMy3Gh8TG2NWk%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=gx8iJpud670Rub8%2bTv7NGsSUo%2bcjr2yZ3FfQtNcsvC712l4YYnEVGfJy7wcPg22mVPDH%2b9%2fDDBO9faLyqWWnV%2bLXV4s%2fjHDorzQc0pLaw%2f8gribY3cqkGLNz8pR%2fTM7vVhWYGgRmzW%2fsKEuAC0iQ2l48dqOe2jvMy3Gh8TG2NWk%3d
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Appellate Procedure – Criminal.  The rule requires review for the correct and 

uniform administration of law, independent of facts.  The state’s argument on 

appeal was dismissed because it involved unique facts and circumstances, not the 

uniform administration of law. State v. S.L., 2012 Ark. 73.   

The Arkansas Supreme Court applied the contemporaneous-objection rule, 

holding that it will not consider arguments on appeal that were not raised in the 

trial court.  McClure v. State, 328 Ark. 35 (1997). 

The Arkansas Supreme Court held that the provisions of Anders v. California, 

386 U.S. 738 (1967), which protect an adult appellant’s right to counsel on 

appeal, apply also to an appeal of an adjudication of juvenile delinquency.  

Gilliam v. State, 305 Ark. 438 (1991) (per curiam). 

An appeal of a pre-adjudication detention order is not a final order; therefore, it is 

not appealable.  K.W. v. State, 327 Ark. 205 (1997). 

The juvenile appealed an order of the juvenile court that granted the State’s 

motion to nolle prosse three counts of committing a terroristic act.  The Arkansas 

Court of Appeals stated that no appeal can be taken from an order to nolle 

prosequi because under Arkansas Rule of Criminal Procedure 36.1 only a person 

convicted of a crime has the right to appeal.  Webb v. State, 48 Ark. App. 216 

(1995). 

Waiver & Transfers  

Waiver and transfer decision is an appealable order.  Ark. Code Ann. § 9-27-318(l). 

Appellant argued that the circuit court abused its discretion in allowing two 

witnesses to testify at the transfer hearing that were not disclosed in discovery 

and other issues that were not addressed on appeal.  The Supreme Court noted 

that “the State blatantly violated Rule 17.1 [of the Arkansas Rules of Criminal 

Procedure] by refusing to offer the witnesses’ names to the defense until late 

afternoon before the hearing.” The State also violated the circuit court’s discovery 

order, which had been extended. The court found that the violation of the rule and 

trial court’s order offended the notion of fair play, was highly prejudicial, and 

was not harmless error. N.D. v. State, 2011 Ark. 282.   

The appellate standard of review in juvenile transfer matters is whether the 

circuit court’s motion to transfer was clearly erroneous.   Jones v. State, 332 Ark. 

617 (1998); Landrum v. State, 63 Ark. App. 12 (1998). 

The court adopted a prospective rule that an appeal from an order concerning a 

juvenile transfer from one court to another court with jurisdiction must be 

considered by way of an interlocutory appeal.  A juvenile cannot challenge 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=bQHsZRYArb%2foHTjKg5vlmMREpQS2HZXAjkP%2brnWksaLVUhMhUmORHFvzIn%2boGi6lakfUGBuhFmuwyJWgCE2SKkQ08o%2ffomVq5v20fmf%2fe02As3xT%2f3k8FXmPQU%2bzBRDgxgSVsR6YASyd1r0Me%2bR8m%2fw6Htrm2vxWBC%2bAwba%2b6Yg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=8oPogZXX9RkcqpyPDlFqEnbOQj8HCmwGnrk3UwZ6ibqaEzwwBRAj4%2beCQKIlb2ASpKAjKnqWNaLhY3TINLyEeNHY%2bA9Qj6tQL6w1STQAmJ54eKYjFVwu1Z%2bSJf%2f06vLwIVSaZsrmHxtfR6ww4WMG3YZhspnUNOq9JTZfC9KnDDc%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=FVmi9T6XzWuDBt2198V5bxAh63T7KcA6MM%2bZW5OkJ1csxcgr%2bBqJY6M6o2P0YWmkUNJ1yaZGJEVV%2fz0%2fn%2b6WXmkH441cNM5as9nxYRgP8%2fPGGzWZgJk3%2b%2f0RVaG9HnJHFYaD2k6VZTXmZvUEOGSG5PjjaRU%2fvQ9O3tNt93C3V5k%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=7VtP1LOV2n225uwklm0%2fu0AbvUc%2fDiQ6nb%2bLKr77A9mSafPoqf8Prt5xhYo5Ek5Kyr%2fRXDPEDIl4OwD02WUGAOPmpZzoL8ZXHu3tGMZKO1RPV%2fvyAHdi4Y0HQ9%2fDfIbdxsQ1tDPSHlxrBiTQLx6gJwWZ47UFJmr6FXkUb3Sv3G0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=61LWhhK09R0ntcE%2b3bMe%2fGf2lfFnpH1ZvLIzWh2XXRnJVBATao%2b8E%2fcv5s7CUbBwBR3VQC3bCh4dAob4pnSDi1w%2fWM0MQ%2fIM1pPTO2Miubm1VWE2Vu0vzI0o97Ncvne%2bX4e%2b761cjav9Ju2I0g4ZC0rcOr4qJGo7dGu7u5p%2f3lg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=61LWhhK09R0ntcE%2b3bMe%2fGf2lfFnpH1ZvLIzWh2XXRnJVBATao%2b8E%2fcv5s7CUbBwBR3VQC3bCh4dAob4pnSDi1w%2fWM0MQ%2fIM1pPTO2Miubm1VWE2Vu0vzI0o97Ncvne%2bX4e%2b761cjav9Ju2I0g4ZC0rcOr4qJGo7dGu7u5p%2f3lg%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=TOXhnLgI76XZEemL64kbok68L59zSpTjogJqWnaJoYaEGSPgzWhKXUNw5dPArqLb5U7JSHduIhH0phFlLhx%2f04UNSRgUOej9R2VrTdgrXLCCNolxmhGob%2bgt4%2fune8lq6bielLwgalLD%2fl1K%2b4HVx3QMPGbpE7GAAyLb%2fBeJjDQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YqQBSN7LHEFI1SnsA4UhmF42WPDgIJrKyKXel2TJ3F0MRtyj7cwZNUzgqs391dRpnGkc14MwlTlIvL3IAEQKcPOwMMEM3aMcCgkWwh80E0YqJOZa889fgwewSM%2fRTi3do0Uq6tEvGzg4BR2Rb0rmlvHq3sZM%2bH8AirphdbNfcRQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=YqQBSN7LHEFI1SnsA4UhmF42WPDgIJrKyKXel2TJ3F0MRtyj7cwZNUzgqs391dRpnGkc14MwlTlIvL3IAEQKcPOwMMEM3aMcCgkWwh80E0YqJOZa889fgwewSM%2fRTi3do0Uq6tEvGzg4BR2Rb0rmlvHq3sZM%2bH8AirphdbNfcRQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=O7%2fJa3ff2W%2bxdCatt%2bceR0tcHkAzC8neLeuMwwovy%2f%2b5y1wShVBGmp7RfVZ6TnThsGGj2gfhnMu9moeEDaQSoL%2fnLYsrjbdJbeFD1EVzzLY525Mq1QE9bQ9yYg6QEmG36518Ta%2b80uylxe%2fCgDJRXaCDy09HPf%2bJvNIMo11JuMU%3d
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transfer orders from juvenile to circuit court on direct appeal from a judgment or 

conviction of the circuit court.  Hamilton v. State, 320 Ark. 346 (1995). 

Appeal did not satisfy Rule 36.10, which requires prejudicial error.  State v. 

Gray, 319 Ark. 356 (1995). 

Any party may appeal an order granting or denying transfer. Ark. Code Ann. § 9-27-

318(l). 

The Supreme Court found that Arkansas Rule of Appellate Procedure - Criminal 

3 was incompatible with Arkansas Code Annotated section 9-27-313(l), that 

provides that any party can appeal a transfer order.  Rule 3 governs and since 

this is not one of the types of interlocutory appeals permitted by the rule the court 

dismissed the State’s appeal. State v. A.G., 2011 Ark. 244.  

Dependency-Neglect Appeals 

The following orders may be appealed from any dependency-neglect proceeding: 

 (1)  Adjudication order;  

(2) Disposition, review, no reunification, and permanency-planning order if the court 

directs entry of a final judgment as to one or more of the issues or parties and 

upon the express determination supported by factual findings that there is no 

just reason for delay of an appeal, in accordance with Rule 54(b) of the Arkansas 

Rules of Civil Procedure.  

 (3) Termination of parental rights,  

(4)  Denial of the right to appointed counsel pursuant to Ark. Code Ann. § 9-27-

316(h);  

 (5)   Denial of a motion to intervene.  Ark. Sup. Ct. R. 6-9(a)(1). 

Time Constraints  

Notice of appeal shall be filed within twenty-one (21) days from the entry of the circuit 

court order from which the appeal is taken. Ark. Sup. Ct. R. 6-9(b)(1). 

Any other party may file a notice of cross-appeal and designation of the record within 

five (5) days from receipt of the notice of appeal. Ark. Sup. Ct. R. 6-9(b)(3). 

If appellant alleges indigency for purposes of appeal, the appellant shall file a motion, 

with notice to all parties, to request an indigency determination within fourteen (14) 

days following the entry of the order from which the appeal is  taken.  Ark. Sup. Ct. R. 

6-9(b)(2). 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=qmGWJcTb2qE9Yg1NBosZYI1V7To5t6DQYSbcVJYE5vqDBHF5MuVTg9ORrx1PMcrpDqK5E%2bIxIyoCZgmdBswXtNPFRHqIlT%2ffbkZneTljWAQK6OwrIDtly81DXTfkZDW83CMc0RYz8TKFHeNJwWcHKqqXz6JojLOt6zkxJpuZ0BQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=KISYCtuAAK4W%2fhcuwnYN0m%2fKzRdfnGOM0zFJP2ZCRik3MYghq9FJ2bbC9CyJ7m2vFIlqlHS45kPCewHk%2bDCTpzlhCqgF5z4ucN7fk9ZPjE8MtkX9LU82QE1skA%2fTigWI2EJHA7BFH9KPjw815JJxl5OanpzQzDzaP%2f%2fo%2faU1OTQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=KISYCtuAAK4W%2fhcuwnYN0m%2fKzRdfnGOM0zFJP2ZCRik3MYghq9FJ2bbC9CyJ7m2vFIlqlHS45kPCewHk%2bDCTpzlhCqgF5z4ucN7fk9ZPjE8MtkX9LU82QE1skA%2fTigWI2EJHA7BFH9KPjw815JJxl5OanpzQzDzaP%2f%2fo%2faU1OTQ%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=5ZpKNdLnvLc%2b5BSmoayhcgNCvVpuG2dupXr5XUwT1mX1R2Q9wd%2bX0WisfEtK8OaSdw75CL%2fegrTn12lOXGow1IlGuMwUFNcH95yH8xOVGFxwcudaG3zRq9BnOY5zLReJ43LFKFr%2fsWPeI1psxAaiZg0eKXRDkVTL2DwGYiCKTos%3d
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Court shall rule on indigency motion within five (5) days of the indigency motion being 

filed. Ark. Sup. Ct. R. 6-9(b)(2)(B). 

The circuit court’s finding that appellant was not indigent for the purpose of his 

TPR appeal was affirmed.  At a hearing on appellant’s indigency motion, the 

circuit court noted that his affidavit was not sworn to, and, without objection, 

took judicial notice that appellant testified at the TPR hearing that he made 

$2100 per month.  The burden of establishing indigency is on the person claiming 

indigency status and is a question of law and fact.  The circuit court is directed to 

use the federal poverty guidelines in determining indigency.  Cordero v. Ark. 

Dep’t of Human Servs., 2014 Ark. 64. 

The record for appeal shall be filed with the Clerk of the Supreme Court within seventy 

(70) days of filing the notice of appeal.  The court reporter shall provided the record to 

the circuit clerk within sixty (60) days of the notice of appeal, and the circuit clerk shall 

have no longer than five (5) days to prepare the record.  Ark. Sup. Ct. R. 6-9(d). 

Appellant shall file an original petition and sixteen (16) copies within thirty (30) days 

after transmission of the record to the Clerk of the Supreme Court. Ark. Sup. Ct. R. 6-

9(e)(1). 

An appellee may file a response to the petition or cross-appeal within twenty (20) days 

after the filing of the appellant’s petition on appeal. Ark. Sup. Ct. R. 6-9(f)(1). 

Appellant will have ten (10) days to reply to appellee’s response or the petition on cross- 

appeal.  Appellee will have ten (10) days to reply to appellant’s response to the petition 

on cross-appeal.  Ark. Sup. Ct. R. 6-9(f)(3). 

Petitions for rehearing or review with the Supreme Court shall be filed within ten (10) 

days.  Ark. Sup. Ct. R. 6-9(j)(2). 

The record for appeal shall be limited to the transcript of the hearing from which the 

order on appeal arose, any petitions, pleadings, and orders relevant to the hearing, and 

all exhibits entered into evidence at that that hearing, and all orders entered in the case 

prior to the order on appeal.  Ark. Sup. Ct. R. 6-9(c)(1).  

Appellant failed to appeal adverse rulings from the adjudication hearing and she 

is barred from raising them now. Hannah v. Ark. Dep’t of Human Servs., 2013 

Ark. App. 502. 

Appellant argued that he trial court erred in relying on a repealed statute to 

incorporate testimony from prior proceedings into its decision to terminate 

parental rights and in granting DHS’ motion to incorporate the record from prior 

pleadings and testimony in the case. The Court of Appeals distinguished this case 

from Payne v. Arkansas Dept. of Human Services, 2013 Ark. 284, which was a no 

https://courts.arkansas.gov/print/198374
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https://courts.arkansas.gov/print/198374
https://courts.arkansas.gov/print/198374
https://courts.arkansas.gov/print/198374
https://courts.arkansas.gov/print/198374
https://courts.arkansas.gov/print/198374
https://courts.arkansas.gov/print/198374
https://courts.arkansas.gov/print/198374
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=S0aZ4A381lpyG4p9OAbH3RqtUh6WlQMTVLJm7wZDhfSKBBxbZQ4b%2fd%2f6BLGkjb6fVkiz6kiGeg%2b%2b70%2bVNAWkSScrc47pdKNG%2f32mxyQ1QFCsyCWacJOxMNFJ8hlRMidh5AylpID%2fvL7VTs5wNV3iD07cem8gdsD%2bz8PrEPbKXX0%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=S0aZ4A381lpyG4p9OAbH3RqtUh6WlQMTVLJm7wZDhfSKBBxbZQ4b%2fd%2f6BLGkjb6fVkiz6kiGeg%2b%2b70%2bVNAWkSScrc47pdKNG%2f32mxyQ1QFCsyCWacJOxMNFJ8hlRMidh5AylpID%2fvL7VTs5wNV3iD07cem8gdsD%2bz8PrEPbKXX0%3d


276 

 

merit appeal.  The Court of Appeals held that appellant’s argument must fail 

because Ark. Sup. Ct.  R. Rule 6-9(c)(1) limits the record for appeal.  The Court 

further found that Smith v. Arkansas Dept. of Human Services, 100 Ark. App. 74, 

was controlling and does not limit what evidence may be considered by the trial 

court in a termination proceeding.  Further, appellant cannot show prejudice by 

errors in the termination order.  Saimon v. Ark. Dep’t of Human Servs., 2013 

Ark. App. 532; Kelso v. Ark. Dep’t of Human Servs., 2013 Ark. App. 509.    

The appellate court must consider everything the trial court considered in making 

its determination that it was in the child’s best interest not to be in the care of the 

mother.  The circuit court considered evidence in its final order, including the 

previous testimony of appellant that was not made part of the record.  The 

appellate court noted that the trial court and attorneys failed to formally enter it 

into evidence. Case remanded and supplemental record ordered to be filed with 

appellant’s testimony and anything else that was relevant to termination hearing 

and the final order of the circuit court. Rebriefing in the Court of Appeals. Payne 

v. Ark. Dep’t of Human Servs., 2013 Ark. 284. 

The TPR hearing was held on June 15, 2006, and the TPR order was entered on 

July 13, 2006, after Arkansas Supreme Court Rule 6-9 became effective.  DHS 

alleged the appellant’s record was deficient because he did not include all relevant 

orders in the record.  The court found that the “rules limit the ‘entire record’ to the 

transcript of the termination from the which the termination order on appeal 

arose; any petitions, pleadings, and orders relevant to the termination hearing 

and all exhibits entered into evidence at the termination hearing.  Ark. Sup. Ct. R. 

6-9(c)(1).”   All orders relied upon by the circuit court are relevant.  The burden is 

on the appellant to file a proper record to demonstrate that the trial court was in 

error.  Appellant’s failure to do so resulted in a dismissal of the appeal.  Busbee v. 

Ark. Dep’t of Human Servs., 369 Ark 416 (2007). 

The petition on appeal (Form 2) shall not exceed twenty-five (25) pages, excluding the 

abstract and addendum, and shall be bound and include: 

(1) A statement of the nature of the case and the relief sought; 

(2) A concise statement of the material facts as they relate to the issues presented in 

the petition on appeal that is sufficient to enable the appellate court to 

understand the nature of the case, the general fact situation, and the action 

taken by the circuit court; 

(3) An abstract or abridgment of the transcript that consists of an impartial 

condensation of only such material parts of the testimony of the witnesses and 

colloquies between the court and counsel and other parties as are necessary to an 

understanding of all questions presented to the court for decision;   
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https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=diAj2yUMLWoNL6foIcxgZY9qKMgOgDIs4deHTs%2fzAIg3MY7IhYlQLhNZUcp6FUP%2flgtvKp2vHkuvF7vNtdneQlxEGygSXdVIvqtDCY5kyrgXWFW%2fHnIBmHB4eALt0zwN2xS3x7JZ0XByr1FZRsZlFZa5IvnDwvX0FF7htCXhzxw%3d
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https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=BpZvS9QBbx7bxQPKTeV83nnEBKjAo5%2fjXSnHimXmH%2bZare8q4YZNltsQ2%2bmPm%2bassDM0v%2fnRSnqPjsPC0jYaCFII9gBZeroeZXRlTqoTgNqu%2fhxPQLfM2Cnzpgb42GJ0bzb3yl%2fs%2bQQrN9eEWrni0u2BF7LKqfz15YKQGCJZk0s%3d
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(4) A concise statement of the legal issues presented for appeal, including a 

statement of how the issues arose; and a discussion of the legal authority on 

which the party is relying with citation to supporting statutes, case law, or other 

legal authority for the issues raised; 

(5) An addendum which shall include true and legible photocopies of the order, 

judgment, decree, ruling, or letter opinion from which the appeal is taken, a copy 

of the notice of appeal, and any other relevant pleadings, documents, or exhibits 

essential to an understanding of the case.  Ark. Sup. Ct. R. 6-9(e).  

The response (Form 3) to the petition on appeal or cross-appeal shall be bound and not 

exceed twenty-five (25) pages, excluding the abstract and addendum, and shall include:  

(1) A concise statement of the material facts as they relate to the issues presented 

by the appellant, as well as the issues, if any, being raised by the appellee on 

cross-appeal, that is sufficient to enable the appellate court to understand the 

nature of the case, the general fact situation, and the action taken by the circuit 

court;  

(2) A concise response to the legal issues presented on appeal and cross-appeal, if 

any, including a statement of how the issue arose; a discussion of the legal 

authority on which the party is relying with citation to supporting statutes, case 

law, or other legal authority for the issues raised; and  

(3) If the appellee considers the appellant’s abstract or addendum to be defective or 

incomplete, the appellee may provide a supplemental abstract or addendum. The 

appellee’s addendum shall only include an item which the appellant’s addendum 

fails to include.  Ark. Sup. Ct. R. 6-9(f). 

Procedure for No Merit Petitions, Pro Se Points, and State’s Response  

If counsel determines that the appellant has no meritorious basis for  appeal, then 

counsel may file a no-merit petition and move to withdraw.  Counsel’s no-merit petition 

must include the following: 

(1)  The argument section shall list all adverse rulings to appellant  made by the 

circuit court on all objections, motions, and request made by the party at the 

hearing and must explain why each adverse ruling is not a meritorious ground 

for reversal.   

(2)  The abstract and addendum shall contain all rulings by the circuit court at the 

hearing that are adverse to the appellant. 

  

https://courts.arkansas.gov/print/rules-and-administrative-orders/court-rules/rule-6-9-rule-appeals-dependency-neglect-cases
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Appellees are not required to, but may, respond to a no-merit petition. Appellees may 

file a concurrence letter supporting the no-merit petition.  Any response by an appellee 

shall be filed within twenty (20) days of the filing of the no-merit petition.  

The Clerk of the Supreme Court shall mail the appellant a copy of the  no-merit petition 

and the motion to withdraw at the appellant’s last known address.  The Clerk shall 

notify appellant in writing the appellant may raise any points and that these points 

may be typewritten or hand-printed.  The Clerk shall also notify appellant that these 

points shall be received by the Clerk by mail or other method of delivery within thirty 

(30) days from the date the Clerk mailed the appellant the notification.   

The Clerk shall provide appellant’s points by electronic transmission  or other method 

of delivery to DHS-OCC, AAL, and appellant’s counsel within three (3) business days. 

Appellees are not required to response to appellant’s points; however,  appellees may do 

so by filing such response within twenty (20) days of the receipt by the Clerk.  Ark. Sup. 

Ct. R. 6-9 (i)(1)-(5).  See In Re Amendments to Rules of Civil Procedure; Rules of the 

Supreme Court; Rules of Appellate Procedure – Civil; District Court Rules; and 

Administrative Orders, 2014 Ark. 119 (per curiam) (amendments effective July 1, 2014).   

Linker-Flores I sets forth the no-merit procedure in termination of parental right 

appeals.  The attorney may petition to withdraw only after a conscientious review 

of the record in which counsel can find no issue of arguable merit for appeal.  

Counsel’s petition must be accompanied by a brief discussing any arguably 

meritorious issue for appeal.   The court of appeals cited Linker-Flores II and 

Lewis.  In the Lewis case, the Supreme Court held that: “a conscientious review of 

the record requires the appellate court to review all pleadings and testimony in 

the case on the question of sufficiency of the evidence supporting the decision to 

termination when the trial court has taken the prior record into consideration in 

its decision.”  The Supreme Court further held that only adverse rulings arising at 

the termination hearing need be addressed . . . because the prior orders are 

considered final appealable orders pursuant to Rules 2(c)(3) of the Arkansas 

Rules of Appellate Procedure—Civil.  

The trial court’s findings constituted more than clear and convincing evidence to 

terminate parental rights.  The only other adverse ruling of the trial court was the 

denial of the motion for a continuance.  TPR affirmed and counsel’s motion to 

withdraw granted. Smith v. Ark. Dep’t of Human Servs., 93 Ark. App. 395 

(2005). 

The court of appeals ordered rebriefing in accord with Linker-Flores v. Arkansas 

Department  of Human Services, 364 Ark., 217 S.W.3d 107 (2005) (Linker-Flores 

II)  to address the adverse rulings made at the termination of parental rights 

hearing.  The attorney petitioned the court to reconsider rebriefing and filed an 

https://courts.arkansas.gov/rules-and-administrative-orders/court-rules/rule-6-9-rule-appeals-dependency-neglect-cases
https://courts.arkansas.gov/rules-and-administrative-orders/court-rules/rule-6-9-rule-appeals-dependency-neglect-cases
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2J94JWQwAbP4iqyJV8Pz7MTg%2fz4wxo0dd0DsYzDoe1hogM37MHtS%2fLtNdVQyYkg%2bldmhgmKxLKa6EJ6gstWjvIfZ3p0D%2blymtsnb9F6ajlnv323PDRdl05lfJipqI2N2P4HsS1pGS18DZJodcIj5sPW0h0y0%2bsRZgyhKRDFP1lo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2J94JWQwAbP4iqyJV8Pz7MTg%2fz4wxo0dd0DsYzDoe1hogM37MHtS%2fLtNdVQyYkg%2bldmhgmKxLKa6EJ6gstWjvIfZ3p0D%2blymtsnb9F6ajlnv323PDRdl05lfJipqI2N2P4HsS1pGS18DZJodcIj5sPW0h0y0%2bsRZgyhKRDFP1lo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=2J94JWQwAbP4iqyJV8Pz7MTg%2fz4wxo0dd0DsYzDoe1hogM37MHtS%2fLtNdVQyYkg%2bldmhgmKxLKa6EJ6gstWjvIfZ3p0D%2blymtsnb9F6ajlnv323PDRdl05lfJipqI2N2P4HsS1pGS18DZJodcIj5sPW0h0y0%2bsRZgyhKRDFP1lo%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=s4EOX8RL9qSXhm9Frx9Hwfl1ZJj96z25er15H5vYBecMtgLq3LDKSQPUSzdzwDsumfgmG1VOKCuAROh2IsV0jX29ou72vjD1kJN1fHCNqu0Tp%2fLmRB4YedFAdIqx2xvL5S2bvUTthHGoPpACymKiO8%2bl6vzr10fix5V9HOVWg9I%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=s4EOX8RL9qSXhm9Frx9Hwfl1ZJj96z25er15H5vYBecMtgLq3LDKSQPUSzdzwDsumfgmG1VOKCuAROh2IsV0jX29ou72vjD1kJN1fHCNqu0Tp%2fLmRB4YedFAdIqx2xvL5S2bvUTthHGoPpACymKiO8%2bl6vzr10fix5V9HOVWg9I%3d
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attachment to her petition that specifically addressed all the adverse rulings in 

the termination hearing, indicating that they had no merit for appeals purposes.   

The court of appeals treated the attorney’s petition as a petition for rehearing.  

After a review of the record and all adverse rulings, the court affirmed without 

rebriefing and granted the attorney’s petition to withdraw as counsel. Causer v. 

Ark. Dep’t of Human Servs., 93 Ark. App. 483 (2005). 

Flores I was the first time the Arkansas Supreme Court addressed the specific 

procedures required for a termination of parental rights no-merit brief.  The 

supreme court stated that under Arkansas Supreme Court Rule 4-3(j), no-merit 

briefs in termination of parental rights cases shall include an argument section 

that consists of a list of all rulings adverse to the defendant made by the circuit 

court on all objections; motions and requests made by either party with an 

explanation as to why each adverse ruling is not a meritorious ground for 

reversal.  In this case, in review of the TPR hearing, the record revealed three 

adverse ruling that were not abstracted or included in the argument section.  The 

court addressed each of these rulings and found no error.  However, the court 

stated that if a no-merit brief fails to address all adverse rulings, the court will 

send it back for rebriefing, but it wanted to avoid further delay in this case. 

The only issue presented in the no-merit brief filed by counsel was whether there 

was clear and convincing evidence to support the termination.  The parent 

counsel’s motion to withdraw was granted and the TPR was affirmed. Appellant 

failed to remedy the situation that caused her children to come into care despite 

DHS’s meaningful efforts to rehabilitate the home and correct the conditions that 

caused removal.  Appellant failed to maintain stable housing, blamed her 

children for DHS’s involvement, had numerous interruptions in therapy due to 

multiple incarcerations, and was incarcerated again at the time of the 

termination hearing.  She failed to protect her children from abuse and when she 

eventually acknowledged their abuse one doctor testified that she had no idea 

whatsoever of the magnitude of the abuse. 

The court also requested the Arkansas Supreme Court Ad Hoc Committee on 

Foster Care and Adoption to make recommendations for changes in the court’s 

rules of appellate procedure to expedite these appeals. Linker-Flores v. Ark. Dep’t 

of Human Servs., 364 Ark. 224 (2005) (Linker-Flores II); Linker-Flores v. Ark. 

Dep’t of Human Servs., 359 Ark. 131 (2004) (Linker-Flores I). 

This case was certified from the Arkansas Court of Appeals to address the issue of 

whether the no-merit brief must address all adverse ruling in all the hearings or 

just the TPR hearing.  The first question is whether the list of all rulings adverse 

to the defendant specified under Arkansas Supreme Court Rule 4-3(j)(1) includes 

all hearings in the record or only the termination hearing.   Under the rules of 

appellate procedure, specifically Arkansas Rules of Appellate Procedure - Civil 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=psMkaaXTmytSAgXIzR9mW3EPdDQIwdVypx4K3mdveXvPQWj%2fxHxmRl15hwrCBYkIcql3Pr3VVu5KhylQX1xVbnJiBAPPNHT0ZbbvqTw1vn%2beXudDpMHr%2ftleHjU%2bpSRrYT%2bsyQ2HohMNK%2fxqXq7cYked1h5URjgFgcK6TWRZu7U%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=psMkaaXTmytSAgXIzR9mW3EPdDQIwdVypx4K3mdveXvPQWj%2fxHxmRl15hwrCBYkIcql3Pr3VVu5KhylQX1xVbnJiBAPPNHT0ZbbvqTw1vn%2beXudDpMHr%2ftleHjU%2bpSRrYT%2bsyQ2HohMNK%2fxqXq7cYked1h5URjgFgcK6TWRZu7U%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2bZHbvHnB1u4AqHvvkCRVyiAB2VNNoirUiYpVadxHZdkuLogWt4EwqCJ9JjgoEwsT4emLzsgX%2b3iIBk7AoTfU%2bCTWjjVLUVWFVVT37%2fSHuTXb8ic6sYIHug1I9OA%2fp4nBdTukYwEX9o0GRFEQfsBPZCjqRWulpJYaciGSfjmaSMM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=%2bZHbvHnB1u4AqHvvkCRVyiAB2VNNoirUiYpVadxHZdkuLogWt4EwqCJ9JjgoEwsT4emLzsgX%2b3iIBk7AoTfU%2bCTWjjVLUVWFVVT37%2fSHuTXb8ic6sYIHug1I9OA%2fp4nBdTukYwEX9o0GRFEQfsBPZCjqRWulpJYaciGSfjmaSMM%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VXYs6MXzeCWPgkkTJC6IW5EHFGkzlLGsIN9mDU59kr8y%2bxf6TCvqZJO2xk3MNNTTgMxYKHhw1UuRdxxQYRTaZYl93hw7TGzUHjbt44s2FXhtsJiUO6AFH6FY2pgn8QtaPfk%2brLyFkIKxqlx48jIEoMRRfvTh12cPIddBXLN7l4U%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=VXYs6MXzeCWPgkkTJC6IW5EHFGkzlLGsIN9mDU59kr8y%2bxf6TCvqZJO2xk3MNNTTgMxYKHhw1UuRdxxQYRTaZYl93hw7TGzUHjbt44s2FXhtsJiUO6AFH6FY2pgn8QtaPfk%2brLyFkIKxqlx48jIEoMRRfvTh12cPIddBXLN7l4U%3d
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2(c)(3), the review of the record for adverse rulings is limited to the termination 

hearing because a party is entitled to appeal final orders from the adjudication, 

review, and permanency planning hearings. 

However, a conscientious review of the record under Linker-Flores II requires the 

court to examine all evidence from all hearings and proceedings in the case when 

the trial court takes judicial notice and incorporates by reference into the record at 

the termination hearing all pleadings and testimony in the case that occurred 

before the termination hearing. 

Under Arkansas Supreme Court Rule 4-3(j), no-merit briefs in termination of 

parental rights cases shall include an argument section that consists of a list of 

all rulings adverse to the defendant made by the circuit court on all objections, 

motions and requests made by either party with an explanation as to why each 

adverse ruling is not a meritorious ground for reversal.  In this case, a review of 

the TPR hearing record revealed four adverse rulings that were not abstracted or 

included in the argument section.  The court addressed each of these rulings in 

turn and found no error, but noted that if a no-merit brief fails to address all 

adverse rulings, the court will send it back for rebriefing. 

TPR affirmed and attorney’s motion to withdraw was granted. There was clear 

and convincing evidence that the children had been correctly adjudicated 

dependent-neglected.  The children continued out of the parents’ home for 17 

months despite DHS efforts to provide services to remedy the situation.  The father 

failed to rehabilitate the condition that caused removal in a reasonable amount of 

time and manifested an incapacity and indifference to remedy the conditions that 

caused removal, including failing to maintain stable housing and employment, 

provide child support, or comply with the orders of the court.  Lewis v. Ark. Dep’t 

of Human Servs., 364 Ark. 243 (2005). 

The trial court terminated appellants’ parental rights in March 2003.  TPR 

affirmed as to father where evidence showed that he failed to address his alcohol 

and anger-management problems.  He failed to establish stable and appropriate 

housing for the children and, at the time of termination, he lived in an apartment 

with five or six men and at times in a hotel when the apartment became too 

crowded, despite referrals for housing for his two girls, ages ten and two.  

Counsel for the mother filed a motion to be relieved of counsel on grounds that she 

could find no meritorious issue for appeal.   In March 2004, the court denied 

counsel’s motion to be relieved and ordered the parties to brief the issue of whether 

counsel representing a parent in a TPR case should be required to file a no-merit 

brief, pursuant to Anders v. California, 386 U.S. 738 (1967).  The court held that 

indigent parents have a right to counsel on appeal.  An indigent’s right to counsel 

outweighs any additional time required for Anders procedures.  Anders 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dN2xO%2bEUnKfODj4Ykg%2bXaeosrMJjzrR2YI7r%2bSWyHvGMuEYbtzLvOzC4%2bzvRzqff5WtYkg0A%2bOEwbnFCqGfu%2fc%2bzPvz0SrGYbQG%2bF4CQ60G%2b6ErA3y6NqFDW4RX5Dqh9Dxsq3QXtwlfrVkIocI9pDQuFkRLLKtBrnK9U1gz305c%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=dN2xO%2bEUnKfODj4Ykg%2bXaeosrMJjzrR2YI7r%2bSWyHvGMuEYbtzLvOzC4%2bzvRzqff5WtYkg0A%2bOEwbnFCqGfu%2fc%2bzPvz0SrGYbQG%2bF4CQ60G%2b6ErA3y6NqFDW4RX5Dqh9Dxsq3QXtwlfrVkIocI9pDQuFkRLLKtBrnK9U1gz305c%3d
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procedures shall apply in cases of indigent parents’ appeals of a TPR.  On a first 

TPR appeal, counsel may petition to withdraw, if after conscientious review of the 

record, counsel can find no issue of arguable merit for appeal.  Counsel’s petition 

must be accompanied by a brief discussing any arguably meritorious issue for 

appeal.  The indigent parent must be provided with a copy of the brief and 

notified of his or her right to file and points for reversal within thirty days.  The 

court will determine after full examination of the record if the appeal is frivolous.  

The court may grant dismissal or appoint new counsel to argue the appeal.  

Linker-Flores v. Ark. Dep’t of Human Servs., 359 Ark. 131 (2004). 

Trial Counsel’s Duties   

Trial counsel shall explain to his or her client all rights regarding any  possible appeal, 

including deadlines, the merits, and likelihood of success of an appeal. 

If appellant is indigent, trial counsel shall file a motion seeking an indigency 

determination with the circuit court and ensure that appellant  has signed the notice of 

appeal pursuant to Rule 6-9. 

Trial counsel who represent indigent parents and custodians shall serve the Arkansas 

Public Defender Commission by electronic submission or other method of delivery a file-

marked copy of the notice of appeal and the order(s) that are being appealed within 

three (3) business days of filing the notice of appeal with the circuit clerk.  

Trial counsel shall timely respond to all reasonable requests for information to the 

Arkansas Public Defender Commission for purpose of appeal.  Trial counsel for indigent 

parents or custodians shall not be relieved as counsel for the purpose of appeal until the 

Arkansas Public Defender Commission timely receives the properly filed notice of 

appeal, questionnaire, and the order(s) appealed.  

The Arkansas Public Defender Commission shall send confirmation of receipt to trial 

counsel.  This confirmation shall operate to relieve trial counsel of representation of the 

client for the limited purpose of appeal, and no motion to be relieved will need to be filed 

with the appellate court. 

The circuit court shall retain jurisdiction of the dependency-neglect case and conduct 

further hearings as necessary.  Trial counsel, retained or appointed, shall continue to 

represent the client in a dependency-neglect case in the circuit court throughout any 

appeal to the Arkansas Supreme Court or Arkansas Court of Appeals, unless permitted 

by the circuit court to withdraw in the interest of justice or for other sufficient cause.  

After the notice of appeal is filed with the circuit court, the appellant court shall have 

exclusive jurisdiction to relieve counsel for the purpose of appeal, except for subsection 

All substitute counsel shall file an entry of appearance with the Arkansas Supreme 

Court.  Ark. Sup. Ct. R. 6-10. 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=G43e5PE2cKzthL81PaMx82HMVXPhn3Iwm%2bWrxvWxLC2C0NHA%2bcy%2bz6WV5dHhzwY9rsjCYyOG%2b5zX3eqNPkYIMGGck%2bps8C3fXqYX1Cr%2foARB%2fif6Lr4CotJmPYlOsMfVop1ADztSNkxV6KZFAcHJYAjMt06vTAS%2fnyz0X0c4vkA%3d
https://courts.arkansas.gov/print/198312


282 

 

Out-of-Home Placements  

Pending an appeal from any case involving a juvenile out-of-home placement, the 

juvenile court retains jurisdiction to conduct further hearings. Ark. R. App. P.—Civ. 

2(c)(2). 

In juvenile cases where an out-of-home placement has been ordered, the following 

orders are final, appealable orders: 

(1) Adjudication and disposition hearings; 

(2) Review and permanency planning hearings if the court directs entry of a final 

judgment as to one or more of the issues or parties and upon express 

determination supported by factual findings that there is no just reason for delay 

of an appeal, in accordance with Arkansas Rule of Civil Procedure 54(b); and 

(3) Termination of parental rights.  Ark. R. App. P.—Civ. 2(c)(3). 

   

  

https://courts.arkansas.gov/print/198728
https://courts.arkansas.gov/print/198728
https://courts.arkansas.gov/print/198728
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XVIII.  FEES, COSTS, FINES AND RESTITUTION 

Fees  

No fees, including, but not limited to, fees for filings, copying, or faxing, including 

petitions for guardianship or adoption, summons, or subpoenas, shall be charged or 

collected by the clerk or sheriff’s office in cases brought in the circuit court pursuant to 

juvenile code by a nonprofit corporation, governmental entity, prosecuting attorney, 

attorney ad litem, or DHS.  Ark. Code Ann. § 9-27-310(e). 

Attorneys’ Fees 

The court may order financially able juveniles, parents, guardians, or custodians to pay 

all or part of reasonable attorney’s fees and expenses for representation of a juvenile 

after review of an affidavit of financial means, completed and verified by the parent, 

and a determination by the court of the ability to pay.  Ark. Code Ann. § 9-27-316(b)(2). 

Court shall order financially able parents or custodians to pay all or part of reasonable 

attorney’s fees and expenses for court-appointed representation of parent or guardian 

after a review of an affidavit of financial means, completed and verified by the parent, 

and a determination by the court of ability to pay.  Ark. Code Ann. § 9-27-316(h)(5)(A). 

Court Costs 

Court may order juvenile adjudicated delinquent, his or her parent, both parents, or 

guardian to pay court costs not to exceed $35.  Ark. Code Ann. § 9-27-330(a)(6); Ark. 

Code Ann. § 9-27-367(a)(1). 

Court may assess an adjudicated FINS court costs not to exceed $35 to be paid by the 

juvenile, his or her parent, both parents, guardian, or custodian.  Ark. Code Ann. § 9-27-

332(a)(8); Ark. Code Ann. § 9-27-367(a)(2). 

Probation Fee 

The court may order a probation fee for juveniles adjudicated delinquent not to exceed 

twenty dollars ($20.00) per month as provided under section 9-27-330(a)(5).  Ark. Code 

Ann. § 9-27-367(a)(3).   

Juvenile Diversion Fee 

A juvenile intake or probation officer may charge a diversion fee only after review of an 

affidavit of financial means and a determination of ability to pay of the juvenile, 

parents, guardians, or custodians.  Ark. Code Ann. § 9-27-323(i)(1). 

The diversion fee shall not exceed $20 per month.  Ark. Code Ann. § 9-27-323(i)(2); Ark. 

Code Ann. § 9-27-367(a)(7).  
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The court may direct that the fees be collected by the juvenile officer, sheriff, or court 

clerk for the county in which the fees are charged.  Ark. Code Ann. § 9-27-323(i)(3). 

The officer designated to collect diversion fees shall maintain receipts and account for 

all incoming fees and shall deposit the fees at least weekly in the county treasury of the 

county where the fees are collected and the diversion services provided.  Ark. Code Ann. 

§ 9-27-323(i)(4). 

The diversion fees shall be deposited in the account with the juvenile service fee in 

accordance with Arkansas Code Annotated section 16-13-326.  Ark. Code Ann. § 9-27-

323(i)(5); Ark. Code Ann. § 9-27-367(b).  

Judicial districts with more than one county may designate the treasurer of one county 

as the depository of all the juvenile fees; however, the treasurer shall maintain separate 

account for the fees collected and expended in each county. Ark. Code Ann. § 9-27-

323(j)(1)-(2). 

Money remaining at the end of the fiscal year shall not revert to any other fund but 

shall carry over to the next fiscal year. Ark. Code Ann. § 9-27-323(j)(3). 

These funds shall be used by agreement of the judges who hear juvenile cases and the 

quorum court to provide services and supplies to juveniles at the discretion of the 

juvenile division of circuit court.  Ark. Code Ann. § 9-27-323(j)(4). 

Juvenile Service Fee 

Court may order juvenile service fee not to exceed $20 a month to be paid by juvenile, 

his or her parent, both parents, guardian, or custodian as a disposition following a FINS 

adjudication.  Ark. Code Ann. § 9-27-332(a)(9); Ark. Code Ann. § 9-27-367(4).   

Family Services 

In all cases in which family services are ordered, the court shall determine the parent’s, 

guardian’s, or custodian’s ability to pay, in whole or in part, for said services.  Ark. Code 

Ann. § 9-27-333(e)(1); Ark. Code Ann. § 9-27-335(c)(1). 

The court’s finding and supporting evidence shall be made in writing in the order 

requiring family services.  Ark. Code Ann. § 9-27-333(e)(2). 

If the court determines that the parent, guardian or custodian is able to pay, in whole or 

part, for said services, the court shall enter a written order setting forth the amount the 

parent, guardian, or custodian can pay for the family service(s) ordered, and ordering 

the parent, guardian, or custodian to pay such amount periodically to the provider from 

whom family services are received. Ark. Code Ann. § 9-27-333(e)(3).  

“Periodically” is deemed to be a period of time no more than one time per month.  
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Parent, guardian, and custodian refer to the individual or individuals from whom 

custody was removed. Ark. Code Ann. § 9-27-333(e)(4). 

In making its determination, the court shall consider the following factors: 

(1) the financial ability of the parent, both parents, guardian, or custodian to pay for 

such services; 

(2) the past efforts of the parent, both parents, guardian, or the custodian to correct 

the conditions which resulted in the need for family services; and  

 (3) any other factors that the court deems relevant.  Ark. Code Ann. § 9-27-333(e)(5). 

Circuit Court Juvenile Division Fund  

All court costs, fines, and fees assessed by the juvenile division of the circuit court shall 

be deposited and accounted for by the county in which they are received.  Ark. Code 

Ann. § 16-13-326(a)(1).  

The court shall have the authority to direct that the fees, court costs, and fines shall be 

collected by either the juvenile officer, the sheriff, or the clerk of the juvenile division of 

the circuit court or other person designated by the court for the county in which the fees, 

court costs, and fines are charged.  Ark. Code Ann. § 16-13-326(a)(2).  

The officer designated by the court to collect juvenile fees, court costs, and fines shall 

deposit the fees, court costs, and fines into the appropriate fund and monthly deposit 

the fees, court costs, and fines into the fund in the county treasury of the county where 

the fees are collected.  Ark. Code Ann. § 16-13-326(b)(1).   

In a judicial district with multiple judges designated to hear juvenile cases in the 

district plan under Supreme Court Administrative Order Number 14, the majority of 

the judges shall determine who is to be in charge of the collection and accounting of fees, 

court costs, and fines.  Ark. Code Ann. § 16-13-326(b)(2)(A); Administrative Order 

Number 14. 

If there is no majority, the administrative judge is to determine who shall be in charge 

of the collection and accounting of fees, court costs, and fines as provided by this section.  

Ark. Code Ann. § 16-13-326(b)(2)(B).   

However, in judicial districts having more than one (1) county, the majority of the 

judges or the administrative judge may designate the treasurer of one (1) of the counties 

in the district as the depository of all juvenile and diversion fees, court costs, and fines 

collected in the district.  Ark. Code Ann. § 16-13-326(b)(3)(A).   

The treasurer so designated by the court shall maintain a separate account of the 

juvenile fees, court costs, and fines collected in each county in the district so that fees, 

court costs, and fines collected in a county are spent to support the juveniles and 

https://courts.arkansas.gov/print/rules-and-administrative-orders/court-rules/order-14-administration-circuit-courts
https://courts.arkansas.gov/print/rules-and-administrative-orders/court-rules/order-14-administration-circuit-courts
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juvenile division court services and programs in that county.  Ark. Code Ann. § 16-13-

326(b)(3)(B).    

Money remaining at the end of the fiscal year shall not revert to any other fund but 

shall remain in the circuit court juvenile division fund and carry over to the next fiscal 

year.  Ark. Code Ann. § 16-13-326(b)(3)(C).   

The funds derived from the collection of juvenile fees, court costs, and fines shall be 

used by agreement of the judge or judges of the circuit court designated to hear juvenile 

cases in the district plan under Supreme Court Administrative Order Number 14, 

originally issued April 6, 2001, and the quorum court of the county to provide services 

and supplies to juveniles and support court programs at the discretion of the juvenile 

division of circuit court, including without limitation: 

(1)  Juvenile drug courts;  

(2)  Teen courts;  

(3)  Volunteer probation programs;  

(4)  Court-appointed special advocates; and  

(5)  After-school and community-based programs.  Ark. Code Ann. § 16-13-326(c). 

Restitution  

Court may order juvenile adjudicated delinquent or parent to pay restitution only after 

the loss caused by juvenile is proved by a preponderance of the evidence, that the 

specific damages were caused by the juvenile and that the juvenile’s actions were the 

proximate cause of the damage.  Ark. Code Ann. § 9-27-331(e)(1). 

Restitution is limited to $10,000.  Ark. Code Ann. § 9-27-331(e)(2). 

The trial court ordered appellants to make restitution on destroyed property in an 

amount exceeding $2,000.00 pursuant to Acts 61 and 62 of 1994, which raised the 

limit to $10,000.00. However, the property was destroyed on April 2, 1994, and 

the new legislation did not take effect until August 26, 1994.  

Restitution is a penalty that falls within the constitutional prohibition of ex post 

facto laws, and therefore an increase in the amount of restitution constitutes the 

increase of a penalty. The scheme of the legislation is punitive because it allows 

for revocation of probation if restitution is not paid. The statutory limits on 

restitution apply to each victim. Further, the proof admitted of one victim’s 

damages was hearsay because the only evidence presented was an invoice for 

repairs.  Eichelberger v. State, 323 Ark. 551 (1996).  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=JlEccYrOyqdcefPUXoSF%2bjSv7FewyTzccx4Znyrhkv7%2bOsqyeCrvr6JlTfyT4yUWCrKS0mgdW2my8QHD%2fA65eTtnZ1%2fpxuW%2b1N5B2R8LBlXmQ8etpvh%2bAc4hJtUBV0YZhVrogz0gb81Jp1Kr40vIi69CaewNnJP5fc1diMv6m64%3d
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The Arkansas Supreme Court held that the limit on restitution applies only to 

“one loss” and not to a “multiplicity of crimes.”  Leach v. State, 307 Ark. 201 

(1991). 

Fines 

Court may order juvenile adjudicated delinquent, a parent, both parents, or guardian to 

pay a fine not to exceed $500.   Ark. Code Ann. § 9-27-330(a)(8); Ark. Code Ann. § 9-27-

367(a)(5).  

Court may order a fine not to exceed $500 to be paid by the juvenile, parent, both 

parents, guardian, or custodian as a FINS disposition upon finding the juvenile has 

exceeded the number of excessive unexcused absences.  Ark. Code Ann. § 9-27-332(a)(7); 

Ark. Code Ann. § 9-27-367(a)(6).   

Nonpayment of Restitution, Fines and Court Costs   

Nonpayment of restitution, fines, or court costs may constitute violation of probation.  

Ark. Code Ann. § 9-27-339(f)(1). 

Burden of proof  

Prosecutor’s burden of proof by a preponderance of the evidence that the juvenile 

violated the terms and conditions of probation.  Ark. Code Ann. § 9-27-339(e). 

Nonpayment of restitution, fines or court costs may constitute violation of probation 

unless juvenile proves that his default: 

 (1) was not attributable to a purposeful refusal to obey the court; 

 (2) was not due to a failure on his part to make a good faith effort to obtain funds 

required for payment.  Ark. Code Ann. § 9-27-339(f)(1). 

Court shall consider juvenile’s employment status, earning ability, financial resources, 

willfulness of juvenile’s failure to pay, and any other circumstances that may have a 

bearing on juvenile’s ability to pay.  Ark. Code Ann. § 9-27-339(f)(2). 

If court determines the juvenile’s default in payment is excusable, the court may enter 

an order: 

 (1) allowing the juvenile additional time for payment; 

 (2) reducing the amount of each installment; or 

 (3) revoking the fine, costs, restitution, or unpaid portion in whole or in part. Ark. 

Code Ann. § 9-27-339(f)(3). 

 

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CfbNJhqIqFNl5lWEeDc5r4koU%2bWoqp%2b8OF5MsLUdgcjQMF2Zl0%2b7lRvIfLyxlwVtnvGrPXGqamdM2UGyDWrNnSTMwaMmtNFnsv109FsFaAjNV4xswBR2dsMduPdOG8Wcvw4VnQPjoaGF8HEtpzvGjUaTgvhpuyAIrrTxRS8qy9o%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=CfbNJhqIqFNl5lWEeDc5r4koU%2bWoqp%2b8OF5MsLUdgcjQMF2Zl0%2b7lRvIfLyxlwVtnvGrPXGqamdM2UGyDWrNnSTMwaMmtNFnsv109FsFaAjNV4xswBR2dsMduPdOG8Wcvw4VnQPjoaGF8HEtpzvGjUaTgvhpuyAIrrTxRS8qy9o%3d
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The Arkansas Supreme Court held that the doctrine of sovereign immunity 

precludes the assessment of costs and restitution against DHS for children who 

are in the DHS’s custody.  The court further held that criminal contempt cases 

constitute an exception to the sovereign immunity doctrine and that a state agency 

or agent, having full knowledge of a court order and its import, cannot disregard 

it and claim “sovereign immunity” in response to a contempt citation.  Ark. Dep’t 

of Human Servs. v. State, 312 Ark. 481 (1993). 

  

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=x8vGoXzZUuJRQSr7u3yIpvKUKcNxq9Ls%2fysRftN4H%2bGD9BYBotjZtwlUYg6OF1JTCEopEqba3cK4P18J6INesJZgEQ4u1nSfr%2fRZ3zk58P%2bH2f7NLeUcFU3mfc2FYROCx%2fJ0p5hfybwKZVHrx4WHrc5Zv5KgYGe2l2bP%2b8b3oew%3d
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=x8vGoXzZUuJRQSr7u3yIpvKUKcNxq9Ls%2fysRftN4H%2bGD9BYBotjZtwlUYg6OF1JTCEopEqba3cK4P18J6INesJZgEQ4u1nSfr%2fRZ3zk58P%2bH2f7NLeUcFU3mfc2FYROCx%2fJ0p5hfybwKZVHrx4WHrc5Zv5KgYGe2l2bP%2b8b3oew%3d
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XIX. MISCELLANEOUS 

Educational Rights of Foster Children 

Foster children shall have continuity in their educational placements. Ark. Code Ann. § 

9-28-113(b)(1). 

DHS shall consider continuity of educational services and school stability in making 

foster care placements. Ark. Code Ann. § 9-28-113(b)(2). 

Local school districts shall allow a foster child to remain in his or her current school and 

continue his or her education, unless the court finds that the placement is not in the 

child’s best interest and conflicts with other law, excluding the residency requirements 

pursuant to Arkansas Code Annotated section 6-18-202.  Ark. Code Ann. § 9-28-

113(b)(3). 

School districts are encouraged to arrange for transportation if reasonable and practical.   

Ark. Code Ann. § 9-28-113(b)(4).  

Except for emergencies, before moving a child from his or her current school, DHS shall 

provide a written explanation for the school change to the foster child, the AAL, CASA 

(if appointed), and the parents, guardians, or any person appointed by the court. Ark. 

Code Ann. § 9-28-113(b)(5).  

Every school district shall identify a foster care liaison, and the liaison’s duties shall 

include: Ark. Code Ann. § 9-28-113(c)(1), (3). 

Ensuring and facilitating the timely school enrollment of foster children. Ark. Code 

Ann. § 9-28-113(c)(3)(A). 

Assisting foster children when transferring schools by ensuring the transfer of credits, 

records, grades, and any other relevant school records. Ark. Code Ann. § 9-28-

113(c)(3)(B). 

With regard to expediting the transfer of school records, the liaison in the new school 

must request records within three (3) school days from child’s previous school, and the 

liaison from the previous school must provide records within ten (10) school days.  Ark. 

Code Ann. § 9-28-113(c)(3)(B)(ii)-(iii). 

If a foster child is subject to a school enrollment change, the child’s caseworker shall 

notify the school district foster-care liaison within two (2) business days, and the new 

school must immediately enroll the foster child even if the foster child is lacking 

required clothing or records. Ark. Code Ann. §' 9-28-113(d)(1). 
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DHS shall provide all known information to the school district that would have an 

impact on the health and safety of the child being enrolled and others in the school. Ark. 

Code Ann. § 9-28-113(d)(2). 

School districts shall recognize the rights of foster parents pursuant to IDEA, if the 

foster parent is qualified.  A foster parent may have educational rights to consent to an 

IEP and related services if the court has specifically limited the educational rights of the 

parent, and the child is in foster care. Ark. Code Ann. §' 9-28-113(e)(1)-(2). 

The grades of a foster child may not be lowered due to a change in a child’s school 

enrollment, attendance at a dependency-neglect court proceeding, or court-ordered 

counseling or treatment.   Ark. Code Ann. § 9-28-113(f)(1)-(3). 

Each school district shall accept credit course work when the student demonstrates that 

he or she satisfactorily completed the appropriate education placement assessment. 

Ark. Code Ann. § 9-28-113(g). 

If a child completes the graduation requirements of his or her school district while being 

detained in a juvenile detention or DYS, the school district that the child last attended 

shall issue the child a diploma.  Ark. Code Ann. § 9-28-113(h). 

Nothing in this section shall be interpreted to be in conflict with IDEA. Ark. Code Ann. 

§ 9-28-113(i). 

If in the best interest of the foster child, he or she may be placed in a nonpublic school 

as long as no state or federal funding is used for such placement.  Ark. Code Ann. § 9-

28-113(j). 

Foster Care School Notification 

DHS shall notify a child’s current school by the next business day when DHS has placed 

a 72-hour hold on a child or when the court has placed custody with DHS.  Ark. Code 

Ann. §' 9-28-112(b).  

DHS shall notify the child’s current school by the next business day when the foster 

child transfers to a new placement. Ark. Code Ann. § 9-28-112(c). 

DHS may notify the school counselor by the next business day after DHS reasonably 

believes that a foster child has experienced a traumatic event. Ark. Code Ann. § 9-28-

112(d). 

DHS may notify the school counselor by the next business day after DHS knows through 

an investigation or ongoing protective services case that a foster child has experienced a 

traumatic event. Ark. Code Ann. § 9-28-112(e). 

When appropriate, the school counselor may share information provided by DHS with 

the principal and child’s teachers. Ark. Code Ann. § 9-28-112(f).  



291 

 

DHS or its designee, including a foster parent, shall make educational decisions for the 

child on all general education matters, subject to the court. Ark. Code Ann. § 9-28-

112(g)(1).  

For educational matters under the IDEA Act, a foster parent may make decision for a 

child in the custody of the department.  Ark. Code Ann. § 9-28-112(g)(2).  

Foster Care Placements 

If a foster parent requests a foster child be removed from his or her home at any time, 

excluding an emergency that places the child or a family member at risk of harm, then 

the foster parent shall attend a staffing that shall be arranged by the Division of 

Children and Family Services of DHS within forty-eight (48) hours to discuss what 

services or assistance is needed to stabilize the placement.  Ark. Code Ann. § 9-28-

109(b)(1). 

The foster child, the child’s attorney ad litem, and a court-appointed special advocate, if 

appointed, shall be notified so that they may attend and participate in the staffing and 

planning for the child’s placement.  Ark. Code Ann. § 9-28-109(b)(2).  

If the placement cannot be stabilized, the foster parent shall continue to provide for the 

foster child for up to five (5) days until an appropriate alternative placement is located. 

Ark. Code Ann. §' 9-28-109(b)(3). 

Other changes in placement shall be made only after notification of the foster child, 

foster parent or parents, child’s attorney ad litem, child’s birth parents, and  court 

having jurisdiction over the child.  Ark. Code Ann. § 9-28-109(c)(1).  

The notices shall be sent in writing two (2) weeks prior to the proposed change, unless 

the current placement is a temporary placement (as defined in (d)(1) – placement 

intended to be temporary until a stable placement can be located in accordance with 

policy) and shall specify the: 

(1)  Reasons for the proposed change; 

(2) Convey to the attorney ad litem the address of the proposed new foster home or 

placement provider; and 

(3) Convey to the child the name and telephone number of his or her attorney ad 

litem and a statement that if the child objects to the change in placement, the 

attorney ad litem may be able to assist in challenging the change.  Ark. Code 

Ann. § 9-28-109(c)(2)(A)-(D). 

Exceptions to the advance notice requirement shall be made if the child’s health or 

welfare would be endangered by delaying a change in placement, or the child is placed 
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in a placement intended to be temporary until a stable placement can be located for the 

child in accordance with DHS policy.  Ark. Code Ann. § 9-28-109(d)(1).  

Within twenty-four (24) hours of the change in placement, the department shall notify 

the birth parent of the change, notify the child’s attorney ad litem of the change, and 

provide the attorney ad litem with the name, address, and telephone number of the new 

foster care home or placement provider. 

Within seventy-two (72) hours of the change in placement, the department shall provide 

written notice to the attorney ad litem stating the specific reasons justifying the change 

of placement without advance notice.  Ark. Code Ann. § 9-28-109(d)(2)-(3). 

If an agent, employee, or contractor of the department fails to comply with this section, 

an action for violation of this section may be filed by any party to the action against the 

person who failed to comply with this section, with the assessment of punishment to be 

determined by the court.  Ark. Code Ann. § 9-28-109(e)(1). 

If the court finds that the agent, employee, or contractor of the department failed to 

comply with this section, then the court may order the department or the agent, 

employee, or contractor to pay all the costs of the proceedings brought under this 

section. Ark. Code Ann. § 9-28-109(e)(2). 

Juvenile Mental Health Screening/Assessment Requirements 

When a mental health screening or assessment is provided to the juvenile division of a 

circuit court, the screening or assessment shall include, but not be limited to, the 

following: 

(1)  The mental health services needed for the juvenile and the juvenile’s family, Ark. 

Code Ann. § 9-27-603(a)(1); and   

(2) The services that could be provided to enable the juvenile to remain safely in his 

or her home and the availability of such services. Ark. Code Ann. § 9-27-

603(a)(2). 

(3) If the screening or assessment recommends that the juvenile cannot remain 

safely in his or her home, then the screening or assessment shall state the 

recommended type of residential treatment or inpatient treatment that is needed 

for the juvenile that: 

(A)  Meets the treatment needs of the juvenile; 

(B)  Allows the juvenile to remain as close to his or her home and community 

as possible so that his or her family can participate in the treatment plan; 

(C)  Provides for the least restrictive placement ensuring the health and 

safety of the juvenile; 
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(D)  Provides an anticipated length of time needed for residential or inpatient 

treatment; and 

(E)  Provides a plan for the reintegration of the juvenile into his or her 

community, including coordination with local providers when the juvenile 

is released from residential or inpatient treatment.  Ark. Code Ann. § 9-

27-603(b). 

Mental Health Assessments Required for Out-of-State Residential Placements 

Prior to the circuit court's ordering a juvenile to an out-of-state residential placement, 

excluding border state placements as defined by Medicaid, the court shall refer a 

juvenile for an assessment by the DHS or the department's designee to include, but not 

be limited to: Ark. Code Ann. § 9-27-602(a). 

An assessment of the mental health services for the juvenile and the juvenile’s family; 

Ark. Code Ann. § 9-27-602(a)(1)(A). 

If the assessment recommends that the juvenile cannot remain at home, all appropriate 

in-state placements currently available that are appropriate to meet the juvenile’s 

mental health needs shall be presented to the court: 

(1)  With a preference for the juvenile to remain as close to his or her home and 

community as possible so that his or her family can participate in the family 

treatment plan; 

(2)  That provide for the least restrictive placement ensuring the health and safety of 

the juvenile; 

(3)  That provide an anticipated length of time needed for residential or inpatient 

treatment; and 

(4)  That provide a plan for reintegration of the juvenile into his or her community, 

including coordination with local providers when the juvenile is released from 

treatment; Ark. Code Ann. § 9-27-602(a)(1)(B). 

The services that could be provided to enable the juvenile to remain safely in his or her 

home and the availability of such services. Ark. Code Ann. § 9-27-602(a)(2)(A). 

If the assessment recommends that the juvenile cannot be served in the State of 

Arkansas, the assessment shall: 

(1) Specify the reasons why the juvenile cannot be served in the state; and 

(2)  Recommend what type of placement the child needs out of state and the reasons 

for such a recommendation.  Ark. Code Ann. § 9-27-602(a)(2)(B). 
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The department or its designee shall complete the out-of-state mental  health 

assessment within five (5) business days of referral from the court.  Ark. Code Ann. § 9-

27-602(b). 

The assessment completed by the department or its designee shall be  admitted into 

evidence, and the court shall consider the assessment in making its determination as to 

what services and placement should be ordered based on the best interest of the 

juvenile.  Ark. Code Ann. § 9-27-602(c). 

The court shall make a determination of the ability of the parent, guardian, or custodian 

of the juvenile to pay in whole or in part for mental health services.   Ark. Code Ann. § 

9-27-602(d)(1). 

If the court determines an ability to pay, the court shall enter such an order for 

payment, pursuant to Arkansas Code Annotated section 9-27-333(e).  Ark. Code Ann. § 

9-27-602(d)(2). 

Emancipation of Juveniles 

A petition for emancipation may be filed by an party in a dependency-neglect, 

dependency, family-in-need-of-services (FINS), or delinquency case.  Ark. Code Ann. § 9-

27-362(a). 

The petition shall be served along with a notice of hearing to the juvenile’s parent, legal 

guardian, or legal custodian. Ark. Code Ann. § 9-27-362(b). 

The circuit court may emancipate a juvenile in a dependency-neglect, dependency, 

family-in-need-of-services case, or delinquency case after a hearing on the petition if the 

petitioner shows by a preponderance of the evidence that: 

 (1)  The juvenile is at least seventeen (17) years of age; 

 (2) The juvenile is willing to live separate and apart from his or her parent,  

  legal guardian, or legal custodian; 

(3) The juvenile has an appropriate place to live; 

(4) The juvenile has been managing or has the ability to manage his or her own 

financial affairs; 

(5) The juvenile has a legal source of income, such as employment or a trust fund; 

(6)  The juvenile has health care coverage or a realistic plan on how to meet his or 

her health needs; 

(7) The juvenile agrees to comply with the compulsory school attendance laws; and 
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(8) Emancipation is in the best interest of the juvenile. Ark. Code Ann. § 9-27-362(c)-

(d)(1).  

The court shall consider: 

(1) The wishes of the parent, legal guardian, or legal custodian in making its 

decision. 

(2)  The recommendation of the attorney ad litem.  Ark. Code Ann. § 9-27-362(d)(2)-

(3). 

Effect of an Order of Emancipation 

The juvenile has the right to obtain and consent to all medical care, including 

counseling; 

The juvenile has the right to enter into contracts; 

The juvenile has the right to enroll himself or herself in school, college, or other 

educational programs; 

The juvenile has the right to obtain a driver’s license without consent of a parent or 

other adult so long as the juvenile complies with the remaining requirements of the 

driver’s license law; 

The juvenile’s parent, legal guardian, or legal custodian is no longer legally responsible 

for the juvenile; 

The juvenile may still be charged with a delinquency and prosecuted in juvenile court; 

The juvenile may not marry without parental permission pursuant to Arkansas Code 

Annotated section 9-11-102; 

The juvenile is not relieved from compulsory school attendance; 

DHS is not relieved from the responsibility of providing independent living services and 

funding for which the juvenile is eligible upon request by the juvenile; 

Child support orders are not terminated but may cease upon entry of an order from the 

court that issued the order of child support; 

Until the juvenile reaches the age of majority, the juvenile remains eligible for federal 

programs and services as a juvenile; 

The juvenile is not permitted to obtain items prohibited for sale to or possession by a 

minor, such as tobacco or alcohol; 
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The juvenile remains subject to state and federal laws enacted for the protection of 

persons under eighteen (18) years of age such as the prohibition against a juvenile’s 

obtaining a tattoo; and 

No statute of limitations is affected. Ark. Code Ann. § 9-27-362(e). 
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